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response to the feedback.® The Minister for State for Mental Health and Older People (Mary Butler)
stated that these submissions were invaluable in finalising the Heads of Bill.®

Following the Government decision to approve the Heads of Bill, a formal Bill will be drafted by the
Office of the Attorney General, in consultation with the DOH. The Heads of Bill will then be sent to the
Joint Oireachtas Committee on Health. The Oireachtas will review, debate, and amend the bill before
submitting to the President to be signed into law. The Minister for State for Mental Health and Older
People that “the Bill will be a significant step in ensuring parity between mental and physical health,
in empowering people to make decisions about their own mental health care and in enhancing
protections and safeguards for people accessing the mental health services.”’® The Minister also
stated that she is committed to seeing the Bill drafted as quickly as possible so it can be presented to
the Oireachtas. Given the delays in implementing the recommendations of the ERG, the amending
legislation should be prioritised. The authors hope the recommendations for further reform set out
below will be given due consideration.

8 1bid.
9 Ibid.
10 1bid.



2. Mental Health Laws & International Human Rights Law

The national and international human rights landscape has changed dramatically since the Mental
Health Act 2001 was commenced in 2006. Since 2006, a range of monumental changes have shifted
mental health and capacity law towards a more human rights-based approach under the social model
/ human rights of disability.}* One of the most influential drivers of change has been the drafting of
the UN Convention on the Rights of Persons with Disabilities (CRPD) in 2006.%2 While the European
Convention on Human Rights (ECHR) was the driving force behind the enactment of the 2001 Act,
subsequent law reform in Ireland has been largely driven by CRPD ratification. The CRPD is the first
internationally binding document, which explicitly applies to disabilities and has been ratified by the
European Union (EU) in its own right.2® It is regarded as the most significant developments in human
rights and disability law of the 21 century.

Mental health laws throughout the world have been the subject of debate for many decades.
Increased scrutiny through the lens of human rights law has been a significant feature. Of relevance
are Articles 12 and 14 of the CRPD, which require mental health laws to be abolished and replaced by
consensual practices and services based on a social and human rights model rather than a medical
model of disability. The UN Committee on the Rights of Persons with Disabilities (the CRPD
Committee) has urged all necessary legislative, administrative and judicial measures to ensure that no
one is detained against their will in any kind of mental health facility and to develop de-
institutionalisation strategies based on the human rights model of disability. * It has stated that all
mental health services should be based on free and informed consent with emphasis on community-
based outpatient services. The Committee has recommended that states “allocate more financial
resources to persons with intellectual and psychosocial disabilities who require a high level of support,
in order to ensure that there are sufficient community-based outpatient services to support persons
with disabilities.”*®

The 2001 Act is at odds with Ireland’s obligations under the CRPD. Since the Expert Review Group
(ERG) Report was published in 2015 Ireland ratified the CRPD and the CRPD Committee has clarified
the implications of the convention for domestic mental health legislation. It is important to note that
State Parties obligations under Article 14 (the right to liberty and security of the person) have been
the subject of much debate over the past number of years and have been informing and shaping
mental health law reform. The text of Article 14 reiterates the general right to liberty, stating that it
cannot be removed unlawfully or arbitrarily. Article 14 specifically provides that “disability shall in no
case justify a deprivation of liberty”. It was initially thought that Article 14 added little to international
human rights law, as disability is not a sole justification for loss of liberty. Rather, the combination of
disability with a perception of danger to oneself or to others historically justified deprivation of liberty
(subject to legal safeguards as is the case with the 2001 Act). Therefore, it was thought that Article
14 merely required a narrowing of the criteria for loss of liberty. Article 14(2) of the CRPD provides

11 Under the social model, disability is caused by socially constructed barriers that serve to exclude the individual. See Anna
Lawson & Angharad Beckett “The social and human rights models of disability: towards a complementarity thesis” (The
International Journal of Human Rights, 25(2), pages 348-379).

12 The CRPD, opened for signature on the 30th of March 2007, and entered into force on the 3rd of

May 2008.

13 The EU became the 97t" party to the treaty when it ratified it on the 23" of December 2010.

14 See CRPD Committee, “Concluding Observations of the Committee on the Rights of Persons with Disabilities Austria”
(Geneva: CRPD /c/aut/co/1, 2014), at para 30-31. See also CRPD Committee, “Concluding Observations of the Committee on
the Rights of Persons with Disabilities Denmark” (Geneva: PD/C/DN/CO/1, 30t October 2014) and CRPD Committee,
“Concluding Observations of the Committee on the Rights of Persons with Disabilities Spain” (Geneva: CRPD/C/ESP/CO/1,
19t October 2011).

15 CRPD Committee, “Concluding Observations of the Committee on the Rights of Persons with Disabilities Sweden” (Geneva:
CRPD/c/SWE/CO/1, 12th May 2014).



that if persons with disabilities are deprived of their liberty through any process, they are entitled to
all the due process guarantees available to others under international human rights law and shall be
treated in conformity with the objectives and principles of the CRPD. However, it has emerged that
the implications of Article 14 are much more significant than the tightening of the criteria upon which
loss of liberty can occur. This understanding of the CRPD was not reflected in the ERG’s Report nor in
the Heads of Bill as published by the DOH.

The CRPD Committee has interpreted Article 14 of the CRPD as a key non-discrimination provision that
is particularly relevant for persons with psychosocial disability, who are at increased risk of deprivation
of liberty.’® The Committee, in its guidelines on Article 14, emphatically state that involuntary
detention on healthcare grounds violates the absolute ban on deprivation of liberty and the principle
of free and informed consent of the person to healthcare under Article 25 of the CRPD. The
Committee has consistently stated that States Parties to the CRPD need to repeal provisions that
permit the involuntary detention of “persons with disabilities in mental health institutions based on
actual or perceived impairments”.” The Committee has noted that involuntary detention in mental
health services results in the denial of legal capacity to make a range of decisions about healthcare,
treatment, and admission to a hospital, and as such violates Article 12 (legal capacity / equal
recognition before the law) in conjunction with Article 14 (the right to liberty).!®

Under Article 5 of the European Convention on Human Rights (ECHR), the arbitrary prohibition on the
deprivation of liberty is subject to certain exceptions for individuals with mental health conditions.?®
These exceptions include that the condition is of a certain severity, but these exceptions are excluded
under the CRPD. Itis still not clear how the tensions between the ECHR and the CRPD will be resolved.
The EU and most Council of Europe (COE) member states are also signatories to the CRPD. However,
it is anticipated that the European Court of Human Rights (ECtHR) jurisprudence in the area of mental
health will continue to evolve and in time align with the with the CRPD, as the ECHR is after all a living
instrument. Ratification of the CRPD obliges states to develop a coherent national strategy for
implementation and guidance on translating the rights contained in the CRPD into domestic law. The
prohibition on detention based on disability may be problematic for countries governed by the ECHR
and the CRPD. However, the recent opinion of the ECtHR on the Oviedo Protocol suggests a move
towards the human rights norms required by the CRPD.?°

It is important that a greater emphasis is given to the CRPD, and its implications are reflected in the
Heads of Bill reforming the 2001 Act. The framework provided by the CRPD provides a pathway to
moving away from practices, policies and processes that have violated the human rights of persons
who interact with mental health services and a shameful history of institutionalisation in this
jurisdiction. It is essential that the Heads of Bill reflects the paradigm shift required by Ireland’s
ratification of the CRPD and provides an opportunity to leave “behind the legacy of human rights
violations in mental health services”. #! The right to the highest attainable standard of health needs
to be understood as requiring the cultural shift from paternalism and coercion.

16 See CRPD Committee, “Guidelines on article 14 of the Convention on the Rights of Persons with Disabilities: The right to
liberty and security of persons with disabilities” (Geneva: Adopted during the CRPD Committee’s 14th session, September
2015).

17 1bid, at para.10.

18 |bid.

19 Article 5 (1)(e). European Convention for the Protection of Human Rights and Fundamental

Freedoms, opened for signature 4 November 1950, 213 UNTS 222 (entered into force 3 September

1953).

20 Eyropean Court of Human Rights, “Request for an advisory opinion under Article 29 of the Convention for the Protection
of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on
Human Rights and Biomedicine” (Strasbourg: Grand Chamber Decision, 15 September 2021).

21 Dainius Paras, “Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health” (Human Rights Council, June 2017), at page 17.



Ireland signed the CRPD in 2007 and ratified in 2018% but deferred ratification of the Optional
Protocol (OP), until all relevant legislation has been reviewed and updated.? The failure to ratify
means that Ireland is an outlier amongst EU Member States (along with the Netherlands and Poland)
in not ratifying the OP to the CRPD. The Optional Protocol (OP) is a legal instrument that addresses
issues that the parent treaty (the CRPD) does not cover. The OP to the CRPD essentially provides for
two procedures to strengthen it, namely the individual communications procedure and the inquiry
procedure.?* The failure to ratify the OP has been criticised by Non-Governmental Organisations,
Disabled Persons Organisations and the Irish Human Rights and Equality Commission, as undermining
Ireland’s commitment to implementing and realising the rights contained in the CRPD. Louise Arbour,
the former United Nations High Commissioner for Human Rights highlighted the importance of
Optional Protocols to human rights treaties as bolstering “... the current system of treaty monitoring
[and] help[ing] to clarify what is — and what is not — required of States, while providing effective
remedies to aggrieved individuals”.?> The failure to ratify the OP means that persons subject to the
2001 Act are denied access to the mechanism to make individual complaints directly to the CRPD
Committee. The delayed ratification is regrettable as the OP encourages Ireland to implement the
CRPD effectively, to address human rights concerns and provide remedies to law and policy that is at
odds with the Convention. The failure to ratify means that an essential layer of accountability is
absent. As such it is essential that the OP to the CRPD is ratified immediately.

The CRPD differs from other human rights conventions in that people with lived experience of
disability including psychosocial?® disabilities were involved in drafting it. The use of the term
“disability”?’ is important in this context because it highlights the significant barriers that hinder the
full and effective participation in society of people with actual or perceived impairments and the fact
that they are protected under the CRPD. The underlying theme of the CRPD is “Nothing about us
without us”, a motto that underpinned the drafting of the Convention. It has been embraced widely
by the disability movement as the universal standard of human rights for all persons with disabilities,
including those with psychosocial disabilities and has taken precedenceover previous instruments.
Previous international instruments on disability and mental health started from the premise that

22 |reland was the last country in the EU to ratify the CRPD largely due to the delay in reforming outdated capacity legislation
(The Lunacy Regulation (Ireland) Act (1871)), which does not comply with international human rights standards. This will be
replaced by the Assisted Decision-Making (Capacity) Act 2015, which is due to commence in mid-2022.

23 The protocol allows for complaints to be submitted directly to the CRPD Committee, which is a UN body of independent
experts which monitors implementation of the CRPD by countries that have become party to it. A person can make a
complaint alleging the violation of CRPD rights if the State has ratified the optional protocol.

24 The ratification of the OP is “optional” in that States are not obliged to become parties to the protocol, even if they are
party to the parent treaty (the CRPD).

25 United Nations, “Chapter Three: Monitoring the Convention and the Optional Protocol” in From Exclusion to Equality,
Realizing the rights of persons with disabilities: Handbook for Parliamentarians on the Convention on the Rights of Persons
with Disabilities and its Optional Protocol (Geneva: Office of the High Commissioner for Human Rights, 2007).

26 The term “psychosocial disability” has been adopted by the UN to include people who have lived experience of mental
health issues or who self-identify with this term. The terms “cognitive disability” and “intellectual disability” are designed
to cover people who have received a diagnosis specifically related to their cognitive or intellectual function including, but
not limited to, dementia and autism. The CRPD has clearly stated that the protections and rights set out in it extends to
these groups.

27 The language reflects the evolving conceptualisation of disability and different terms will be used by different people
across different contexts over time. Disability is broadly defined in the CRPD to include persons with long-term physical,
mental, intellectual, or sensory impairments, which “in interaction with various barriers” may hinder their full participation
in society on an equal basis with all others. People must be able to decide on the vocabulary, and descriptions of their
experience, situation, or distress. For example, in relation to the field of mental health, some people use terms such as

»ou ”nou

“people with a psychiatric diagnosis”, “people with mental disorders” or “mental illnesses”, “people with mental health
conditions”, “service users” or “psychiatric survivors”. Others find some or all these terms stigmatising or use different
expressions to refer to their emotions, experiences, or distress. It is an individual choice to self-identify with certain

expressions or concepts, but human rights still apply to everyone, everywhere.



coercion was justified in certain circumstances.?® The CRPD, in contrast, prohibits coercion on the basis
of disability.? It forces us to consider the prejudices perpetuated by the legal system towards persons
with psychosocial disabilities and provides much greater depth than other human rights treaties in
prohibiting discrimination and achieving equality.>° It requires us to engage in new approaches to
decision-making in mental health law and to develop a range of support strategies. Mental health law
has traditionally authorised interventions, which would otherwise be unlawful including loss of liberty
and non-consensual treatment. These actions are often justified on the premise that individuals
should be required to accept treatment for the protection of themselves or others. Prior to the
CRPD, there was little consideration of the lawfulness of mental health laws under international
human rights frameworks, outside of ensuring that procedural protections applied.

As mentioned above several articles of the CRPD have placed doubt over current mental health laws
in Ireland and other countries including Article 5 (non-discrimination), Article 12 (legal capacity),
Article 14 (liberty), Article 17 (physical and mental integrity) and Article 15 (torture or cruel, inhuman,
or degrading treatment). The CRPD requires the abolition of policies and legislative provisions that
allow or perpetuate forced treatment and substitute decision-making to ensure legal capacity is
restored to persons with disabilities on an equal basis with others.3! Legal capacity allows individuals
to make fundamental decisions regarding their lives. It enables individuals to choose and to have
those decisions respected including decisions in relation to mental health treatment. The CRPD
Committee recognises that persons with psychosocial disabilities have been disproportionately
affected by substitute decision-making and denials of legal capacity through laws that permit non-
consensual treatment and declarations of incapacity.3? The right to equal recognition before the law
requires that legal capacity is a universal attribute, which applies to all persons with disabilities on an
equal basis with others. The CRPD requires the abolition of substitute decision-making regimes to one
based on supported decision-making.3* The approach in Article 12 is a major paradigm shift from
traditional approaches, which provide for substitute decision-making. The CRPD requires respect for
the legal capacity of all persons, including those detained under mental health legislation. Therefore,
the provision of supported decision-making is essential in complying with the CRPD.

The CRPD provides a new benchmark for the development of mental health and capacity law. It
requires legislators and policymakers to understand the underlying philosophy and to give tangible
effect to the provisions.>* The provisions challenge how our current mental health laws are
conceptualised. State Parties are required to holistically examine all areas of law to ensure that
persons with disabilities are not denied their right to legal capacity, forcibly treated, or deprived of
their liberty based on their disability. The CRPD requires repeal of legislation, which provides for
substitute decision-making or authorises treatment without informed consent.3> This will create a

28 See Article 5 (1)(e) of the ECHR; UN Principles for the Protection of Persons with Mental Iliness and the Improvement of
Mental Health Care, General Assembly Resolution 46/119 (17 December 1991); UN Declaration on the Rights of Mentally
Retarded Persons, GA Res 2856 (XXVI) 26 UN GAOR Supp (No 29) at 93, UN Doc A/8429 (1971).

23 Article 14 (1). CRPD Committee, “Guidelines on article 14 of the Convention on the Rights of Persons with Disabilities: The
right to liberty and security of persons with disabilities” (Geneva: Adopted during the CRPD Committee’s 14th session,
September 2015), at para 12.

30 Michael Perlin, “International Human Rights and Mental Disability Law: When theSilenced are Heard”

(Oxford University Press, 2012), at page 36.

31 CRPD Committee “General Comment No. 1: Equal Recognition Before the Law (article 12)” (Geneva: Eleventh session, 31
March—-11 April 2014).

32 1bid.

33 1bid.

34 Gerard Quinn, “Statement by Professor Gerard Quinn, Director, Centre for Disability Law& Policy to

the Oireachtas Joint Committee on Justice, Defence and Equality, Re: Hearing on the Mental Capacity

Bill” (Dublin: 29t February 2012).

35 CRPD Committee “General Comment No. 1: Equal Recognition Before the Law (article 12)” (Geneva: Eleventh session, 31
March—-11 April 2014).
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need for support measures, which enable individuals to exercise legal capacity and provide for consent
when they may be unable to make decisions.

CRPD based law reform has already begun in Ireland through the enactment of the Assisted Decision-
Making (Capacity) Act 2015 (2015 Act). Itis understood that the 2015 Act is due to commence in 2022
after considerable delay. It is essential that the legislation amending the 2001 Act align with the
provisions of the 2015 Act. As will be discussed below there are several issues with the Heads of Bill
in this respect. Protection of liberty safeguards and procedures are also being drafted for persons
whose capacity is in question from being de facto detained in other settings outside of the 2001 Act.3®
Currently there is no process of automatic review to determine if persons admitted to residential care
settings have consented to be there. The CRPD requires wardship (and similar laws) and mental health
laws that deprive individuals of their legal capacity, and provide for substitute decision-making, and
forced treatment to be replaced with a system of alternative supports. Decisions which involve
physical or mental integrity should only be taken with the free and informed consent of the person.®’

The framework provided by the CRPD provides a pathway to moving away from practices,
policies and processes that have violated the human rights of persons using mental health
services. The former UN Special Rapporteur on the Right to Health (Dr. Danius Plras) consistently
reiterated the need to move away from coercion,® and all forms of practices, which are inconsistent
with human rights-based mental healthcare.?® In his ground breaking report in 2017, Dr Piras stated
that the world needed nothing short of a revolution in mental health care and called on states to
move away from traditional practices to a more rights-based approach.*® In many countries, coercive
practices are no longer confined to involuntary hospital admissions and are becoming increasingly
prevalent within community-based care and during “voluntary” admissions to hospital.** According
to a recent evidence-based review, the need to reduce coercion in mental healthcare is a major
challenge, which requires urgent action globally.* This will require more than legislative change and
will necessitate a fundamental and profound change in culture to make mental healthcare
consensual.*

The authors acknowledge that it is not the intention of the Heads of Bill to prohibit involuntary
detention and coercion. Therefore, in this analysis of the Heads of Bill we make several
recommendations, which we believe will better protect the human rights of persons subject to the
legislation. The Heads of Bill is a key opportunity to lay a solid foundation to move towards ending
coercion in Irish mental health services. The focus on children in the Heads of Bill is to be welcomed.
The application of the rights of the child under the UN Convention on the Rights of the Child (CRC) and
the UN Convention on the Rights of Persons with Disabilities is considered in greater detail below.

36 The Government approved the publication for public consultation purposes of preliminary draft Heads

of Bill to form Part 13 of the Assisted Decision-Making (Capacity) Act 2015. These are currently being

redrafted. Dept of Health, The Deprivation of Liberty Safeguards Proposals: The Public Consultation (July

2019).

37 CRPD Committee “General Comment No. 1: Equal Recognition Before the Law (article 12)” (Geneva: Eleventh session, 31
March—-11 April 2014).

38 Dainius Plras, “Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health” (Human Rights Council, June 2017), at page 21.

39 SP Sashidharan, Dainius Piras, Roberto Mezzina “Reducing Coercion in Mental Healthcare” (Epidemiology and Psychiatric
Services: 2019 Dec;28(6):605-612).

40 Dainius Plras, “Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health” (Human Rights Council, June 2017), at page 21.

41 1bid.

42 |bid.

43 |bid.
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3. Language in the Heads of Bill

Language matters and the language used in the mental health legislation is of paramount importance
and should reflect the human rights model and not be based on the medical paradigm, which is
stigmatising and discriminatory. A number of language changes as provided in the Heads of Bill are to
be welcomed. In particular, we welcome the removal of the term “patient” and replacement with
“person” throughout the text of the Heads of Bill. We also welcome the deletion of the terms
“suffering from a mental illness” and “suffering from a mental disorder” in the Heads of Bill, which
represents a move from the medical model to the social / human rights model of disability.

As will be discussed below it is regrettable that the term “mental disorder” has been retained in the
Heads of Bill. While the authors supported the recommendation of the ERG to remove the “mental
disorder” we did not agree with the ERG’s recommendation that the term “mental illness” should be
used in its place. The reasoning behind this is that medicalised language does not adequately reflect
the full diversity of mental health difficulties and their causes. The combination of origins,
contributory factors, manifestations, and impact of mental health difficulties for those who
experience them are unique to each individual. While for some a medical diagnosis and focus may be
incredibly helpful and useful, that is not the case for everyone, and the use of medicalised terminology
can be highly exclusionary as a result. Such terminology can have the unintended effect of narrowing
how mental health difficulties are understood, responded to, and treated, which can be detrimental
to many whose needs and experiences go beyond the realm of the medical.

The retention of the term “mental disorder” and use of the term “mental iliness” is problematical and
is not in line with terminology adopted by the United Nation, CRPD Committee, the World Health
Organization, and the European Commission. The 2017 annual report of the United Nations High
Commissioner for Human Rights, which dealt solely with the issue of human rights and mental health,
uses “persons with mental health conditions” and “persons with psychosocial disabilities”.** The
latter term is in line with the CRPD and is sufficiently specific and well accepted within the
international human rights framework to be a reliable alternative to the use of “mental disorder” and
“mental illness”.

3.1 Recommendation
o Replace the terms “mental disorder” and “mental illness” with “psychosocial disability” in the

amending legislation in line with the CRPD or with “mental health difficulties” in line with
language used in Ireland’s mental health policy “Sharing the Vision”.

44 Human Rights Council, “Annual report of the United Nations High Commissioner for Human Rights and reports of the Office
of the High Commissioner and the Secretary-General: Promotion and protection of all human rights, civil, political, economic,
social and cultural rights, including the right to development” (A/HRC/34/32, Human Rights Council, Thirty-fourth session,
27 February-24 March 2017).
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4. Provisions Relating to Children & Young Persons

On the whole the authors welcome the provisions contained in the Heads of Bill as they relate to
children and young persons. In particular, the creation of Part 8 in the Heads of Bill dealing exclusively
with the admission of children to approved inpatient facilities under the Act will be a significant
improvement. The creation of Part 8 should address the disjointed approach and make the legislation
more accessible for children subject to the act, their parents and/or guardians, mental health
professionals and other stakeholders. The inclusion of guiding principles in 5.84 of the Heads of Bill is
also welcomed and will hopefully positively impact the operation and interpretation of the legislation
and ensure greater compliance with international human rights standards relating to children.
However, there are a number of areas where the rights of the child can be strengthened in the
amending legislation. In order to understand the challenges, the following section discusses the
relevant human rights law as it relates to children and young persons.

4.1 Children Mental Health and International Human Rights Law

The UN Committee on the Rights of the Child (CRC Committee) have been critical of the lack of
comprehensive legislation on children’s consent to and refusal of medical treatment, in particular
mental health-care services.* The provisions regulating the admission and treatment of children have
been criticised for failing to safeguard their human rights.*® On this basis the Committee has
recommended that Ireland introduce legislation that explicitly and comprehensively provides for
children’s consent to and refusal of medical treatment and ensure that the legislation is in line with
the objectives of the CRC and encompasses clear recognition of the evolving capacities of children.*
The Committee has further recommended that Ireland undertake measures to improve the capacity
and quality of its mental health-care services for children and adolescents.*®

The 2001 Act as it currently operates prohibits children from exercising their legal capacity in making
decisions around their treatment, vesting the decision-making power instead in adults who act as
substitute decision-makers. The authors welcome the inclusion of rights-based principles to guide the
interpretation of the 2001 act as they relate to children. The Irish courts have interpreted the
principles in the 2001 Act in a paternalistic manner, which has resulted in a failure to comply with
regional and international human rights law. General Comment No 1 on Article 12 (legal capacity) of
the CRPD Committee states “equality before the law is a basic general principle of human rights
protection and is indispensable for the exercise of other human rights”.* However, children
who experience mental health difficulties are at increased risk of having their right to legal
capacity denied or restricted by way of substitute decision-making and mental health laws. We
acknowledge that the law in the area of mental health and capacity is extremely complex, as the
legislation seeks to achieve a number of goals. The situation is even more challenging in respect
of children who experience mental health difficulties as they are often regarded as unable to make
decisions for themselves.*®

45 CRC Committee, “Concluding observations on the combined third and fourth periodic reports of Ireland”(Geneva:
CRC/C/IRL/CO/3-4, 15t pf March 2016), at para 53.

46 Catriona Moloney, “Time for Change in the Mental Health Act 2001: The Law Must Recognise Children's Capacities to
Consent to and Refuse Medical Treatment” (Medico-Legal Journal of Ireland 2017, 23(1), 8-17), Law Reform Commission,
“Report on Children and the Law: Medical Treatment” (Dublin: LRC 103—-2011); Geoffrey Shannon, “Annual Report of the
Special Rapporteur on Child Protection” (Dublin: 2010), at page 51; Children's Mental Health Coalition, “Submission to the
Department of Health on the Review of the Mental Health Act 2001” (Dublin: 2011).

47 CRC Committee, “Concluding observations on the combined third and fourth periodic reports of Ireland”(Geneva:
CRC/C/IRL/CO/3-4, 15t of March 2016), at para 54.

48 |bid.

49 CRPD Committee “General Comment No. 1: Equal Recognition Before the Law (article 12)” (Geneva: Eleventh session, 31
March—-11 April 2014).

50 Catriona Moloney, “Time for Change in the Mental Health Act 2001: The Law Must Recognise Children's Capacities to
Consent to and Refuse Medical Treatment” (Medico-Legal Journal of Ireland 2017, 23(1), 8-17), at page 9.
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In this regard, the CRPD provides useful guidance in Article 12, requiring State Parties to respect
the person’s right to make legally effective decisions.

As discussed above the CRPD requires State Parties to abolish substitute decision-making processes.
The application of this obligation in respect of children necessitates further consideration. In General
Comment No 1 the CRPD Committee highlighted that Article 12 was premised on the general
principles of the Convention, as outlined in article 3. These principles include respect for inherent
dignity, individual autonomy, which includes the freedom to make one’s own choices, and
independence of persons; non-discrimination; full and effective participation and inclusion in society;
respect for difference and acceptance of persons with disabilities as part of human diversity and
humanity; equality of opportunity; accessibility; equality between men and women. Article 3 also
requires respect for the evolving capacities of children with disabilities and respect for the right of
children with disabilities to preserve their identities.

The CRPD Committee in General Comment No 1 acknowledged a difference in the application of
Article 12 between children and adults. However, the Committee clarified that Article 12 of the CRPD
protects equality before the law for all persons, regardless of age. It noted that Article 7 (children
with disabilities) recognises the developing capacities of children which requires that “in all actions
concerning children with disabilities, the best interests of the child ... be a primary consideration”.
Article 7 further provides “their views [be] given due weight in accordance with their age and
maturity”. In its General Comment the CRPD committee concluded that for States to comply with
Article 12, they must examine their laws to ensure that the will and preferences of children with
disabilities are respected on an equal basis with other children.>!

Therefore, children unlike adults are not presumed to have capacity. However, regard has to be given
to the evolving capacity of the child and focus on the formation and expression of their views.*? The
CRCis instructive in particular in Article 12 (the child’s opinion), which provides that the child is a rights
holder and a subject of rights with the capacity to influence their own life. Specifically, the CRC at
Article 12(1) provides for a substantive right for children to express their views and that their views
are given due weight in accordance with their age and maturity. The text in Article 12 of the CRC has
been considered to restrict the decision-making of children, for example Article 12(1), refers to “the
child who is capable” and their “age and maturity”. The Committee on the Rights of the Child have
clarified that this text “should not be seen as a limitation, but rather an obligation for State parties to
assess the capacity of the child to form an autonomous opinion to the greatest extent possible.”>3
This interpretation is complemented by Article 3 (best interests), Article 5 (evolving capacity) and
Article 12 (the child’s opinion) of the CRC. Therefore, these provisions need to be read holistically as
they are inter-related and a decision as to what is in the best interests of the child requires the
participation of the child.>* Children must be supported and facilitated in the expression of their view
during a best interests assessment, and their capacity must only be assessed to determine the
influence of their views on the outcome of decisions.>® The difference between children and adults in
respect of legal capacity must be understood as requiring the development of mechanisms to support

51 CRPD Committee “General Comment No. 1: Equal Recognition Before the Law (article 12)” (Geneva: Eleventh session, 31
March—-11 April 2014), at para 32.

52 Catriona Moloney, “Time for Change in the Mental Health Act 2001: The Law Must Recognise Children's Capacities to
Consent to and Refuse Medical Treatment” (Medico-Legal Journal of Ireland 2017, 23(1), 8-17), at page 10.

53 CRC Committee, “General Comment No.12: The right of the child to be heard” (Geneva: CRC/C/GC/12, 20t July 2009), at
para. 20.

54 Catriona Moloney, “Time for Change in the Mental Health Act 2001: The Law Must Recognise Children's Capacities to
Consent to and Refuse Medical Treatment” (Medico-Legal Journal of Ireland 2017, 23(1), 8-17), at page 10.

55 For a detailed guide on the application of the child's right to be heard in Article 12 of the CRC see: CRC Committee, “General
Comment No.12: The right of the child to be heard” (Geneva: CRC/C/GC/12, 20t July 2009).
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children in exercising their capacity.>® Respect for the evolving capacities of children with disabilities
and respect for the right of children with disabilities to preserve their identities as required by Article
3 of the CRPD necessitates the inclusion of the will and preferences of the child in considering what is
in the best interest of the child. The CRPD must be considered in the context of consent to treatment.
The CRPD provides a right to medical treatment based on consent and requires increased recognition
of the child’s legal capacity.>”

4.2 A Human Rights Analysis of the Provisions Relating to Children and Young Persons

The explicit references to the provisions of the Child Care Act 1991 in the Heads of Bill are to be
welcomed. This development along with the standalone Part of the legislation relating to the
admission of children and young people should make the legislation more easily understood. The
authors welcome the inclusion in the Heads of Bill the presumption of capacity to consent to and
refuse admission and treatment for those aged 16 and 17 years. This recognition has been advocated
for by the ERG, the Law Reform Commission and Amnesty International Ireland and when enacted will
bring Irish law in this area into greater compliance with international human rights law. There has
been a consensus that the current provisions in the 2001 Act that relate to children are wholly
inadequate in safeguarding their rights. The admission of a child under Part 4 of the 2001 Act either
on a voluntary or involuntary basis will decide what rights apply in respect of the child. However,
admission regardless of the status of voluntary or involuntary has no bearing on the child’s right to
consent or refuse treatment as the legislation as it currently stands does not provide for such a right.
The legislation therefore is at odds with Ireland’s obligations under international human rights law,
specifically the CRC and the CRPD, which as discussed above requires respect for the evolving capacity
of the child and their right to participate in decision-making. The current legal position means that
children subject to the 2001 Act are not provided with sufficient procedural and due process rights
and a failure to provide adequate support for children to exercise their legal capacity.>® However, the
discussion below will highlight a number of areas where the human rights of children and young
person’s subject to the legislation can be better safeguarded in the amending legislation.

4.3 Analysis of the Guiding Principles Relating to Children and Younger Persons

When implemented it is hoped that the amended guiding principles will serve to embed the paradigm
shift in thinking required by the CRPD within mental health services. In particular, it is hoped that the
guiding principles will remove the legislative and attitudinal barriers that have curtailed the
participation of children in decision-making relating to their treatment. The Heads of Bill needs to
ensure that adequate supports are provided to ensure that the child can form and make choices in
relation to their treatment. While the CRPD has had a significant impact on both the review of the
2001 Act and in the development of the 2015 Act, it is of concern that the ERG Report in its discussion
of children did not reference Article 12 of the CRPD. It is essential that the paradigm shift in thinking
around legal capacity is translated into the reform of the 2001 Act as it applies to children.

S.4A of the 2001 Act to be which sets out guiding principles in respect of children has been amended
in the Heads of Bill and moved to Part 8 (now s.84).5° S.84 provides that in making any decision under
the Act concerning the care or treatment of a child due regard shall be given to the "guiding principles
for children". S.84(a) provides that the best interests and the welfare of the child, will be the primary
consideration. S.84(b) provides that every child should have access to health services that have as the

56 Catriona Moloney, “Time for Change in the Mental Health Act 2001: The Law Must Recognise Children's Capacities to
Consent to and Refuse Medical Treatment” (Medico-Legal Journal of Ireland 2017, 23(1), 8-17), at page 10.

57 Article 25(d) and Aricle.12.

58 |bid.

59 Part 8 of the Act deals solely with the admission of children and young persons to inpatient facilities.
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aim of those services, the delivery of the highest attainable standard of mental health for children.
Irish mental health law adopts a welfare-oriented approach to decision-making, where the views of
mental health professional prevail in an environment where children are perceived as “incompetent

and dependent rather than as social actors and agents capable of holding and exercising rights”.®°

In the Heads of Bill, the guiding principles in respect of children are then split into two categories;
children aged 16 and over and children aged under 16 years. S.84(1)(c)(i) provides in the case of a
child who is aged 16 years or older, it will be assumed that the child has the necessary maturity and
capacity to make decisions affecting themselves in relation to their care and treatment. The views
and will and preferences of the parents of the child, or either of them, or person or persons acting in
loco parentis must be recorded.

S.84(1)(c)(ii) provides that in respect of children under 16 years of age, who are deemed to possess
the necessary maturity and capacity, the child is able to make decisions affecting themselves in
relation to their care and treatment. In respect of a child who is considered to lack the necessary
maturity and capacity, but who can form their own views, there is a requirement to consult, “where
practicable” with the child at each stage of diagnosis and treatment. This requirement to consult also
requires that due weight be given to their views, will and preferences and have regard to the age and
maturity of that child with regard also to the views. This also extends to the will and preferences of
the parents of the child, or persons acting in loco parentis.

S.84(1)(d) provides that in so far as is practicable the provision of care and treatment should be in an
age-appropriate environment, near the child's home or family. S.84(1)(d) further provides that the
child should receive the least intrusive treatment possible in the least restrictive environment
practicable and s.84(1)(f) requires respect for the right of the child to dignity, bodily integrity, privacy,
and autonomy. S.84(1)(g) specifies respect for the right of the child to non-discrimination,
and S.84(1)(h) provides for respect of the child’s right to life, survival, and development. S.84(1)(i)
provides that information to the child and their parents, or either of them or persons acting in loco
parentis, in an accessible manner at all times. S.84(1)(j) further provides that decisions and actions
related to the care and treatment of the child be carried out in a timely manner. S.84(2) provides that
in so far as practicable, a child and adolescent consultant psychiatrist should carry out the functions
of the consultant psychiatrist under Part 8 of the Act. S.84(3) further provides that in so far as
practicable, hearings before the District Court under this Part 8 should be before a District Family Law
Court.

As discussed above the creation of Part 8 in the Heads of Bill, which deals exclusively with children
and young persons under the Act is to be welcomed. The creation of a dedicated Part of the Act
relating to children should address the disjointed approach and make the legislation more accessible
for children subject to the act, their parents and/or guardians, mental health professionals and other
stakeholders. The inclusion of guiding principles in s.84 of the Heads of Bill is also to be welcomed
and will hopefully impact the operation and interpretation of the legislation and ensure greater
compliance with human rights standards relating to children.

S.84(1)(a) provides that the most important guiding principle is the best interests and the welfare of
the child. The ERG recommended that the best interests of the child must be defined in a way that is
informed by the views of the child, bearing in mind that those views should be given due weight in
accordance with their age, evolving capacity and maturity and with due regard to their will and
preferences. However, a divergent approach has been taken in the Heads of Bill. The DOH explained
this approach on the basis that the Office of the Ombudsman for Children recommended that the best

60 Catriona Moloney, “Time for Change in the Mental Health Act 2001: The Law Must Recognise Children's Capacities to
Consent to and Refuse Medical Treatment” (Medico-Legal Journal of Ireland 2017, 23(1), 8-17), at page 13.
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interests of the child should be the primary consideration in the guiding principles, in line with Article
3 of the CRC, and Article 7(2) of the CRPD. Considering the discussion above on the rights contained
in the CRC and the CRPD there is a concern that an overly paternalistic approach will continue and
recognition of the evolving capacity of the child and their right to participate in decision-making will
be undermined. In order to minimise this risk, it would be beneficial to provide a definition of best
interests and welfare for the purposes of the Act. There is concern that the inclusion of the concept
of welfare could undermine the voice and decision-making of children and younger persons. This
definition should include respect of the child’s legal capacity and right of participation in decision-
making.

It is to be welcomed that 5.84(1)(c)(ii) requires consultation with children under 16 years of age, who
are considered capable of forming their own views to consult at every stage of the diagnosis and
treatment. However, principle is limited by the inclusion of the stipulation that this will be done
“where practicable”. Itis further limited by requiring consultation only where the child is considered
capable of forming their own view. There is no guidance as to how this is to be determined or detail
of support for the child in exercising their decision-making. As discussed above Ireland’s obligations
under the CRC and CRPD require respect for the evolving capacity of the child and their right to
participate in decision-making. The requirement to consult and include children subject to the 2001
Act at all stages of diagnosis and treatment is essential and the term “where practicable” should be
replaced with a requirement that consultation must take place. Provisions to support the child in
exercising their decision-making should be included in Part 8 of the amending legislation. S$.84(3)
provides that in so far as practicable, hearings before the District Court under this Part of the Act
should be before a District Family Law Court. The appropriate forum for decisions relating to the
admission of children and young persons to inpatient mental health services will be discussed below.

4.4 Persons Aged 16 and Under

While the Heads of Bill recognise the legal capacity to consent to and refuse admission and treatment
for young people aged 16 and 17 years the same does not apply for children under 16 years. This
approach reflects the view of the ERG that there should be no automatic presumption of capacity for
children under the age of 16. Based on the discussion above on the relevant international human
rights law there is concern that this approach does not comply with the non-restrictive approach
required by Article 12 of the CRC, which extends to the child irrespective of their age. The CRC
Committee have been clear that Article 12 requires State Parties “to assess the capacity of the child
to form an autonomous opinion to the greatest extent possible.” 5!

S.85(1) of the Heads of Bill provides that a child under 16 years of age can be admitted as a voluntary
person to an approved inpatient facility in circumstances where a parents, or persons acting in loco
parentis consent. This provision effectively continues the existing position that parents or guardians
make decision as to whether a child under 16 years of age is admitted on voluntary basis. This process
for voluntary admission for children aged 16 and younger does not provide any additional safeguards
for their views and will and preferences. The provisions in the Heads of Bill do not sufficiently set out
the process of ensuring that the voice of the child aged 16 and under and their will and preferences
are given sufficient weight. For example, in 5.85, which deals with the voluntary admission of a child
under 16 years of age it provides that the child can be admitted as a voluntary basis with the consent
of either of their parent or a person acting in loco parentis. S.85(2) merely requires when a decision
to admit a child to an approved inpatient facility that due weight be given to the child’s views and
their will and preferences. However, there is no reference to the role of an independent advocate or
other support to assist the child in this process. A procedure should be put in place to ensure that a

61 CRC Committee, “General Comment No.12: The right of the child to be heard” (Geneva: CRC/C/GC/12, 20t July 2009), at
para. 20.
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systematic approach is taken to facilitate the child's right to express their view and will and
preferences. In this regard the role of an independent advocate is important in supporting the child
in participating meaningfully in the process and ensuring that their views and will and preferences are
given due weight in practice. The need for independent advocacy services will be discussed in greater
detail below.

4.5 Children Aged 16 and Older

As mentioned above the existing definition in the 2001 Act of a child as a person under the age of 18
has been problematical and has resulted in the restriction of the legal capacity of 16- and 17-year-olds
whose rights have been curtailed when compared to 16- and 17-year-olds who have been permitted
to consent to treatment in general health care. The differential treatment appears to have been
justified on the basis that young persons’ subject to the 2001 Act have a disability. This position is
clearly discriminatory and at odds with Ireland’s international human rights obligations. The
recognition in s.84 of the Heads of Bill that a person aged 16 or older is assumed to have the necessary
maturity and capacity to make decisions affecting their care and treatment is a significant
development that should bring the relevant law closer to compliance with international human rights
law. This improves upon the current legal position which vests parents and not the child (16 or older)
with the right to consent to in-patient mental health care and treatment. The current position while
arguably in line with the constitutional rights of parents has failed to give adequate recognition of the
evolving capacities of the child and their ability to exercise their legal capacity.®?

The provision in 5.86 on the voluntary admission of a child aged 16 years or older to an approved
inpatient facility is to be welcomed. S.86(1) provides that it is presumed that any child aged 16 years
or older has capacity to consent to or refuse voluntary admission to an approved inpatient facility.
While s.86(2) provides that a child aged 16 years and over that neither consents nor objects to
admission cannot have their admission done on a voluntary basis. However, there is a concern that
the lack of provision of independent advocacy and support for the young person in making decisions
about treatment will undermine the effectiveness of the provisions in practice.

The assessment of capacity in respect of persons aged 16 and older requires careful consideration if
the provisions are to be effective in recognising the person’s legal capacity and ensuring that decision-
making is respected and legally effective. Explicit regulation of the nature and form of the capacity
assessments is essential if it is to comply with the proactive and inclusive requirements of Article 12
of the CRPD. Unfortunately, the 2015 Act has yet to be commenced and at any rate only applies to
persons aged 18 and over. It is regrettable that the 2015 Act excluded persons aged under 18 to avail
of the supports it provides. In particular, the exclusion of 16- and 17-year-olds from the scope of the
2015 Act is of concern as it serves to impede young persons from exercising their legal capacity under
the revised mental health legislation. The Heads of Bill provides that the MHC will develop codes of
practice on capacity assessments to provide greater guidance and detail before the amending
legislation is commenced. It is essential that the MHC adopt a human right informed approach in the
development of this guidance.

The Heads of Bill provides in s.2 for a definition of “capacity assessment” in relation to an adult, as
meaning an assessment undertaken by a suitably qualified mental healthcare professional, as
prescribed by way of Regulations under the legislation, to assess whether a person has the necessary
decision-making capacity, construed in accordance with s.3 of the 2015 Act, to decide in relation to
their admission or treatment. However, in relation to a child, an assessment is to be undertaken by a
suitably qualified mental healthcare professional, as prescribed by way of Regulations, to assess

62 Catriona Moloney, “Time for Change in the Mental Health Act 2001: The Law Must Recognise Children's Capacities to
Consent to and Refuse Medical Treatment” (Medico-Legal Journal of Ireland 2017, 23(1), 8-17), at page 13.
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whether a child has the necessary maturity and capacity to decide in relation to their admission or
treatment. S.87 in the Heads of Bill relates to a child aged 16 years or older as an intermediate person
to an approved inpatient facility. S.87(1) provides that following an examination of a child aged 16
years or older, if the consultant psychiatrist who carried out the examination, considers that the child
may lack capacity to consent to or refuse admission, then a capacity assessment should be carried out
by the consultant psychiatrist (or the consultant psychiatrist may arrange for another mental
healthcare professional to carry out a capacity assessment). The capacity assessment determines
whether the child has the necessary capacity to make the decision. S.87(2) further provides that after
this assessment where the consultant psychiatrist or other mental healthcare professional is of the
view that the child lacks the necessary capacity, another capacity assessment by a second mental
healthcare professional not involved in the care and treatment of the child shall be carried out. 5.87(3)
provides that where the second mental healthcare professional is of the view that the child lacks
capacity to consent to or refuse admission, then the child shall be deemed to lack capacity. 5.87(4)
provides that where the second mental healthcare professional finds that the child does not lack
capacity, then the child shall be deemed to have capacity.

S.87 of the Heads of Bill relates to the admission of a child aged 16 or older as an intermediate person
to an approved centre. Effectively s.87 provides for a capacity assessment of children aged 16 years
and older before an admission order, in circumstances where the consultant psychiatrist who
examined the young person reasonably considers they lack capacity. The Heads of Bill have departed
from the ERGs recommendation that where a 16 or 17 year old objects to admission the case should
be referred to a District Family Law Court to determine whether the child has the necessary maturity
or capacity to make an informed decision. ® The ERG had recommended that if the Court determines
that the child has the necessary maturity and capacity, admission may only proceed on an involuntary
basis by order of the Court. Where the Court determines that the child does not have the necessary
maturity and capacity then voluntary admission may proceed with the consent of the parents or
person as required acting in loco parentis. The change of approach was adopted based on a
recommendation of the Ombudsman for Children that children over 16 years of age who lack capacity
should be given similar protections as adult “intermediate persons”. Therefore, s.87 subsections (9)
to (16) provide safeguards similar to adult intermediate persons, except the District Court reviews the
person’s admission rather than a Mental Health Review Board.

The authors welcome the proposed provisions in s.87 as the recommendation from the ERG that a
child or younger person determined to lack capacity, could nonetheless be admitted by way of
parental consent was at odds with international human rights law. It has been argued that parental
consent to voluntary admission of a young person who lacks capacity results in a denial of due process
safeguards.® The authors welcome the provision for of a second capacity assessment in s.87. 5.87(10)
provides that where a child has been admitted as an intermediate person “all relevant supports shall
be provided to the child by the approved inpatient facility to enable the child to make decisions about
his or her care and treatment, and the child’s status as an intermediate person shall be regularly
reviewed”. However, there is concern that there is no detail on the support provisions that ought to
be provided to the person subject to s.87 in exercising their legal capacity. This undermines the
presumption of capacity as provided for in the amending legislation, which is compounded with the
failure to provide supported decision-making for children and young person’s subject to the mental
health legislation.

63 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), see
recommendation 116.

64 Catriona Moloney, “Mental Health Act 2001: A Child Rights Assessment of the Current Framework and its Proposed
Reform—Part II” (Irish Journal of Family Law 2016, 19(3), 43-48), at page 46.

19



The definition of capacity as it relates to children under the act and the guiding principles refers to the
“maturity and capacity” of the child. S.89(iv) also provides that in the case of a child who lacks the
necessary maturity and capacity to consent to his or her admission, following the making of
reasonable enquiries by the Health Service Executive, the parents of the child, or either of them, or a
person acting in loco parentis cannot be found, the HSE can make an application to a court in the
district where the child concerned resides, or is located, for an order authorising the detention of the
child in an approved inpatient facility. There is concern about the lack of detail regarding the meaning
of “maturity and capacity” in the amending legislation. To ensure that the legal capacity of children
under the Act is respected a definition of “maturity and capacity” that aligns with the relevant
international human rights law (see the discussion above) should be provided for in the legislation.

There is concern that the Heads of Bill are insufficient in safeguarding the decision-making of persons
aged 16 and older. A clear deficit is that the 2015 Act does not apply to children or young people thus
creating a deficit for children's rights. This undermines the requirement to respect the evolving
capacity of the child as the supported decision-making provisions in the 2015 Act do not apply. The
Heads of Bill should provide for detail on the supported decision-making provisions for 16- and 17-
year-olds subject to the mental health legislation.

4.6 Admission of Children to Adult Units

There is concern about the continued admission of children to adult units. The MHC in its Annual
Report for 2020 noted that there were 27 admissions of children to 9 adult units in 2020.%> This
compares to 54 admission to 15 adult units in 2019.%¢ The MHC also reported that there was 0%
compliance with its code of practice on the admission of children to approved centres as none of the
services provided age-appropriate facilities and programmes of activities to adult units.®” The Heads
of Bill now provides that children should receive care and treatment in an age-appropriate
environment in the guiding principles.’® However, s.108 of Part 8 of the Heads of Bill provides for the
continued use of admission of children to adult units. S.108 merely requires that the MHC be notified
of the admission, due regard to the guiding principles be taken and that the MHC can make rules in
the admission of a child to an adult approved inpatient facility.

The inappropriate admission of children and young people to adult units have been a source of
criticism since the commencement of the 2001 Act. The MHC have noted that children and young
people should not be admitted to an adult unit except in exceptional circumstances.® The justification
for such admissions is that there is an immediate risk to the person or to a third party and there is not
a CAMHS bed available. As such in crisis situations children and young people are left with an
unacceptable choice between an emergency department, general hospital, children’s hospital, or an
adult inpatient unit. The UN Committee on the Rights if the Child in its concluding observations to
Ireland have been highly critical of the admission of children to adult units. Most recently is criticised
the admission of children “to adult psychiatric wards owing to inadequate availability of mental
health-care facilities for children; and, long waiting lists for access to mental health support and
insufficient out-of-hours services for children and adolescents with mental health needs, in particular

65 Mental Health Commission, “Annual Report 2020 Including Report of Inspector of Mental Health Services” (Dublin: Mental
Health Commission, 2020).

66 Mental Health Commission, “Annual Report 2019 Including Report of Inspector of Mental Health Services” (Dublin: Mental
Health Commission, 2019).

67 Mental Health Commission, “Annual Report 2020 Including Report of Inspector of Mental Health Services” (Dublin: Mental
Health Commission, 2020), at page 20.

68 See 5.84(1)(i).

69 Mental Health Commission, “Annual Report 2020 Including Report of Inspector of Mental Health Services” (Dublin: Mental
Health Commission, 2020), at page 29.
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eating disorders”.”® Article 37(c) of the CRC provides that every child deprived of liberty shall be
separated from adults unless it is considered in the child’s best interests not to do so.

The authors do not believe that the Heads of Bill will address the ongoing problem with the admission
of children to adult units. As such an express provision should be contained in the amending
legislation that provides that no child or young person shall be admitted to an adult inpatient unit.

4.7 Independent Advocacy for Children under the Mental Health Act 2001

The CRC Committee have been critical of the lack of a child-focused advocacy and information services
for children who experience mental health difficulties in Ireland. In its most recent concluding
observations to Ireland it recommended that consideration should be given to the creation of a
dedicated mental health advocacy and information service for children, which would be accessible
and child-friendly.”* Similarly, the ERG recognised that children and young people detained under the
2001 Act are in a particularly vulnerable situation and that it would be appropriate if they were given
every support including advocacy services for both children and young people and their families /
guardians.”?

The Heads of Bill recognises the need for advocacy and provides a definition of an advocate in s.2 as
an “individual, acting independently of the approved inpatient facility, on behalf of a person receiving
treatment in an approved inpatient facility, with the expressed consent of the person concerned”. In
Part 8 of the Heads of Bill s.91 provides that children admitted either on a voluntary or involuntary
basis should be informed that they are entitled to engage an advocate by themselves or with their
parents / person acting in loco parentis.”® S.91(4) also provides that where the child consents,
information of a general nature on the care and treatment of the child may be provided to the child’s
advocate, or another person nominated by the child.

While the Heads of Bill recognises that an advocate can support a child and their family it does not
make sufficient provision for independent advocacy services. Both Amnesty International Ireland and
the Law Reform Commission have recommended that all children and young people admitted and
treated under the 2001 Act should have access to an independent advocate.” The availability of
professional, independent, and adequately resourced advocacy service will ensure that the voice of
children and young people will be heard and will move towards greater compliance with international
human rights obligations set out in the CRC and the CRPD.

The authors recommend that a right to independent advocacy be included in the amending legislation
to the 2001 Act for children and adults. The provision of this service is key in supporting children and
young people in understanding the mental health services, their rights and in exercising their legal
capacity.

70 CRC Committee, “Concluding observations on the combined third and fourth periodic reports of Ireland”(Geneva:
CRC/C/IRL/CO/3-4, 15t pf March 2016), at para 53

1 bid, at para 54

72 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
72.

73 See 5.91(1)(f) and 5.91(2)(h) of the Heads of Bill.

74 Amnesty International Ireland, “Mental Health Act 2001: A Review” (Dublin: Amnesty International, 2011), at page 181 &
Law Reform Commission, “Consultation Paper: Children and the Law: Medical Treatment” (Dublin: LRC CP59, 2009), at
recommendation 7.15.
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4.8 The Appropriate Forum to Review Admission of Children

There is concern as to whether the District Court is the appropriate forum to make and review
admission decisions in respect of children and young persons. The Law Reform Commission in its work
on children and consent to medical treatment considered the appropriate forum to make decisions in
relation to admission, concluding that a less formal venue than the District Court would with an age-
appropriate focus would be more fitting.”® As such it recommended that the District Court make the
initial decision on admission of children and young people as involuntary for the purposes of the 2001
Act, but that a Mental Health Tribunal (with an age-appropriate focus) rather than the District Court
should review admission. This approach would be more effective in ensuring the child had sufficient
the opportunity to express their views and give them due weight in accordance with their age and
maturity. However, the ERG when considering the issue of circumstances where a 16 or 17 year
objected to admission, recommended that the case be referred to a District Family Law Court, which
would determine whether the child has the necessary maturity or capacity to make an informed
decision. It recommended that where the Court determines that the child has the necessary maturity
and capacity, the admission may only proceed on an involuntary basis by order of the Court. Where
the Court determines that the child does not have the necessary maturity and capacity then voluntary
admission may proceed with the consent of the parents or person as required acting in loco parentis.
The Heads of Bill have opted for this approach as recommended by the ERG.

The General Comment of the CRC Committee provides useful guidance on the environment for any
judicial or administrative proceedings affecting the child or young person.’® The Committee stated
that a child cannot be heard effectively where the environment is intimidating, hostile, insensitive or
inappropriate for their age. The Committee also stated that proceedings must be both accessible and
appropriate for children and particular attention needs to be paid to the provision and delivery of
child-friendly information, adequate support for self-advocacy, appropriately trained staff etc. As
such the approach recommended by the LRC better aligns with Ireland’s obligations under
international human rights law.

The authors are also concerned that 5.84(3) only requires that hearings before the District Court under
Part 8 should be before a District Family Law Court in so far as is practicable. The authors believe that
the District Family Law Court should make the initial decision on admission of children and young
people as involuntary for the purposes of the 2001 Act, but that a child friendly/age-appropriate
version of the Mental Health Review Board should subsequently review the admission. If it is decided
to retain the District Family Law Court as the body responsible of making decision about the admission
of children, there should be an express provision requiring that the District Family Law Court is
required to exercise this function.

4.9 Review of Detention of Children

The authors are concerned that the time periods in relation to the review of children and young people
admitted as involuntary does not comply with the requirements of international human rights law.
Article 37(b) of the CRC provides “[n]o child shall be deprived of his or her liberty unlawfully or
arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and
shall be used only as a measure of last resort and for the shortest appropriate period of time”.

In the Heads of Bill s.89 will replace the current provision on involuntary admission of a child to an
approved inpatient facility in s.25 of the 2001 Act. S.89(6) proposes that where the court is satisfied

75 Law Reform Commission, “Report: Children and the Law: Medical Treatment” (Dublin: LRC-103, 2011), at pages 136-137.
76 CRC Committee, “General Comment No.12: The right of the child to be heard” (Geneva: CRC/C/GC/12, 20t July 2009), at
para. 34.
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that the child is suffering from a mental disorder and fulfils the criteria for detention as set out in 5.88,
the court shall make an order that the child be admitted and detained for treatment in a specified
approved centre inpatient facility for a period not exceeding 3 months. This provision increases the
time period from 21 days under the current provisions to three months.

The authors consider that the provisions in the Heads of Bill are inadequate to safeguard the right to
liberty of children and young people subject to the legislation. There are no maximum periods of
detention of children and young persons under the Act and the review of detention is less robust than
the provisions that apply in respect of adults. Article 37(d) of the CRC provides that every child
deprived of their liberty should have the right to prompt access to legal and other appropriate
assistance, as well as the right to challenge the legality of the deprivation of their liberty before a court
or other competent, independent, and impartial authority and to a prompt decision on any such
action. Habeas corpus or judicial review proceedings are not a sufficient safeguard to vindicate the
right to liberty of persons subject to the legislation. Maximum periods of detention of children and
young people under the Act should be provided and apply for the shortest time possible. The Heads
of Bill should provide that a child or young person who is subject to a detention order or an
independent advocate would have the right to apply to the Mental Health Review Board to review of
their detention during such period on the grounds that they no longer fulfil the criteria for involuntary
detention under the Act.

4.10 Psychosurgery and Electro-Convulsive Therapy in Respect of Children

The authors note the deletion of psychosurgery in the Heads of Bill. However, we believe that it
would be appropriate to provide for an express provision in the amending legislation that prohibits
the use of psychosurgery in respect of both adults and children and young person’s subject to the
mental health legislation. This is discussed further below.

The ERG did not specifically address the use of ECT in respect of children in its Report. However, the
World Health Organization has criticised the use of ECT on children and young people and has
recommended that the use of ECT should be prohibited by legislation.”” S.106 in the Heads of Bill
contains a specific provision for the administration of ECT to children. It states that a programme of
electro-convulsive therapy should not be administered to a child aged 16 years or older unless the
child gives their consent in writing to the administration of the programme of therapy. S.106(2)
provides that where a child aged 16 years or older has been deemed to lack capacity (as per s.104) or
where a child is aged under 16 years of age, or a child in respect of whom an order under s.89 is in
force, a programme of ECT should not be administered in any circumstances to the child without the
explicit approval of the court. The explanatory notes for s.106 explain that the HSE advised that
provision for ECT for children should be retained in the revised Act as it continues to be prescribed
occasionally. While s.106(1) aligns with the ERG’s recommendation that persons aged 16 years or
older should be permitted to consent to treatment, it fails to consider the human rights issues
surrounding the administration of ECT. We recommend that the 2001 Act should be amended to
expressly prohibit the administration of ECT to children and young persons as recommended by the
WHO.

77 World Health Organization, “WHO Resource Book on Mental Health, Human Rights and Legislation Stop Exclusion: Dare
to Care” (Geneva: 2005), at page 64.
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4.11 Information and individual care/recovery planning relating to children and young persons

As will be discussed below in relation to the provisions on adults, individual care plans are a key
mechanism by which the person’s will and preferences regarding their care and treatment are
documented, understood, and respected. The MHC emphasises the importance of individual care
planning asserting that the essential dignity, autonomy and right to self-fulfiiment of the individual is
enshrined most strongly in this area.”® The 2001 Act regulations require an individual care plan for
each resident. Ireland's in-patient mental health services have been consistently non-compliant with
the regulatory requirements relating to individual care planning, which underscores the need to make
it a legal requirement. The ERG has recommended that individual care/recovery plans be placed on a
statutory basis. The MHC Inspectorate is particularly concerned with non-compliance due to lack of
resident involvement in the planning process. A 2018 inspectorate report found that more than 40%
of approved centres were non-complaint with Regulation 15: Individual Care Plans.”

The inclusion of s.92 on individual care plans for children and young persons in Part 8 of the Heads of
Bill is to be welcomed. S.92 mirrors the corresponding provision for adults in s.80. S.92 requires that
a responsible consultant psychiatrist must ensure that each child under their care and receiving
treatment has an individual care plan, within 7 days of the child’s admission. The individual care plan
has to be made available to the child and/or to their parents, or persons acting in loco parentis. The
multi-disciplinary team is responsible for the clinical content of the plan and are required to have due
regard to the will and preferences of the child concerned.

To ensure that individual health planning is effective, meaningful and vindicates the rights of children
and young person’s, independent advocates should be involved in supporting the person in
developing the plan with the multidisciplinary team. Human rights training should be provided on the
importance of meaningful participation in the care planning process to achieve the cultural shift
needed. The requirement in s.92(3) that the consultation by the multi-disciplinary team with the child
on the care plan should be done in a manner that is accessible to the child is very positive. Each person
in receipt of mental health services should also be provided with the opportunity to develop an
advance healthcare directive with support if needed as part of the recovery/discharge process. This
provision will support children and young persons in vindicating their rights and ensuring that their
will and preferences are clearly understood. S.92 should require that as part of the individual care
planning process a supported decision-making strategy should be included in circumstances where a
person’s capacity to make decisions is called into question. Individual care plans will be given further
consideration below and additional recommendations to strengthen these provisions.

4.12 Summary of Recommendations Relating to Part 8

Based on the forgoing discussion and analysis of the Heads of Bill the authors make the following
recommendations:

Guiding Principles Relating to Children and Younger Persons

o Considering the rights contained in the CRC and the CRPD there is a concern that a
paternalistic approach will continue and recognition of the evolving capacity of the child and
their right to participate in decision-making will be undermined. To minimise this risk, it would
be beneficial to provide a definition of best interests and welfare for the purposes of the Act.

78 Mental Health Commission, “Annual Report 2018 Including Report of Inspector of Mental Health Services” (Dublin: Mental
Health Commission, 2018).
72 |bid.
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This definition should encompass respect of the child’s legal capacity and right of participation
in decision-making. The requirement to consult and include children subject to the 2001 Act
at all stages of diagnosis and treatment is essential and the term “where practicable” should
be replaced with a requirement that consultation must take place. Provisions to support the
child in exercising their decision-making should be included in Part 8 of the amended
legislation.

Persons Aged 16 and Under

O

A procedure should be put in place to ensure that a systematic approach is taken to facilitate
the child's right to express their views. In this regard the role of an independent advocate is
important in supporting the child in participating meaningfully in the process and ensuring
that their views, will and preferences are given due weight.

Children Aged 16 and Older

O

O

To ensure that the legal capacity of children under the Act is respected a definition of
“maturity and capacity” that aligns with the relevant international human rights law should
be provided for in the legislation.

There is concern that the Heads of Bill are insufficient in safeguarding the decision-making of
persons aged 16 and older. A clear deficit is that the 2015 Act does not apply to children or
young people thus creating a deficit for children's rights. This undermines the requirement to
respect the evolving capacity of the child as the supported decision-making provisions in the
2015 Act do not apply. The Heads of Bill should provide for detail on the supported decision-
making provisions for 16- and 17-year-olds subject to the mental health legislation.

Admission of Children to Adult Units

The authors have serious concerns that Heads of Bill will not address the ongoing problem
with the admission of children to adult units. As such an express provision should be
contained in the amending legislation that provides that no child or young person shall be
admitted to an adult inpatient unit.

Independent Advocacy for Children under the Mental Health Act 2001

O

The authors recommend that a right to independent advocacy be included in the amending
legislation to the 2001 Act for children and adults. The provision of this service is key in
supporting children and young people in understanding the mental health services, their
rights and in exercising their legal capacity.

The Appropriate Form to Review Admission of Children

O

The authors are also concerned that s.84(3) only requires that hearings before the District
Court under Part 8 should be before a District Family Law Court in so far as is practicable. The
authors believe that the District Family Law Court should make the initial decision on
admission of children and young people as involuntary for the purposes of the 2001 Act, but
that a child friendly/age-appropriate version of the Mental Health Review Board should
subsequently review the admission. If it is decided to retain the District Family Law Court as
the body responsible of making decisions about the admission of children, there should be an
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express provision requiring that the District Family Law Court is required to exercise this
function.

Review of Detention of Children

O

Maximum periods of detention of children and young people under the Act should be
provided and apply for the shortest time possible. The Heads of Bill should provide that a
child or young person who is subject to a detention order or an advocate would have the right
to apply to the Mental Health Review Board to review of their detention during such period
on the grounds that they no longer fulfil the criteria for involuntary detention under the Act.

Psychosurgery and Electro-Convulsive Therapy in Respect of Children

O

The authors believe that the 2001 Act should be amended to expressly prohibit the
administration of ECT to children and young persons as recommended by the WHO. It would
be appropriate to provide for an express provision in the amending legislation that prohibits
the use of psychosurgery in respect of both adults and children and young person’s subject to
the mental health legislation.

Information and individual care/recovery planning relating to children and young persons

O

To ensure that individual health planning is effective, meaningful and vindicates the rights of
children and young person’s, independent advocates should be involved in supporting the
person in developing the plan with the multidisciplinary team. Human rights training should
be provided on the importance of meaningful participation in the care planning process to
achieve the cultural shift needed. The authors welcome the requirement in s.92(3) that the
consultation by the multi-disciplinary team with the child on the care plan should be done in
a manner that is accessible to the child. Each person in receipt of mental health services
should also be provided with the opportunity to develop an advance healthcare directive with
support if needed as part of the recovery/discharge process. This provision will support
children and young persons in vindicating their rights and ensuring that their will and
preferences are clearly understood. S.92 should require that as part of the individual care
planning process a supported decision-making strategy should be included in circumstances
where a person’s capacity to make decisions is called into question.
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5. Guiding principles in respect of adults in the Heads of Bill

The ERG recommendation in respect of the guiding principles reflected the need for a “substantial
shift away from the paternalistic interpretation of mental health legislation by the Courts”.
Additionally, the ECHR and the CRPD require the “best interests” paradigm to be replaced by the “will
and preferences” paradigm. As such the authors welcome the inclusion of the revised principles in
s.4A of the Heads of Bill as this represents a substantial shift to a human rights approach. These guiding
principles should strengthen the protection of the rights of individuals, who receive inpatient mental
health treatment and goes some way to aligning the 2001 Act with the 2015 Act.®’ The authors
consider that the revised principles have the potential to make progress on Ireland’s compliance under
international human rights law in conjunction with a cultural shift to a human rights-based approach
in Irish mental health services.

One of the most important elements of the guiding principles is their empowering ethos, their
usefulness in guiding the courts and others who may be involved in supporting with difficult decisions.
They act as benchmarks against which decision-making can be tested. They are also integral to
ensuring that persons subject to the act are supported in their decision-making. Importantly they
mirror those in the 2015 Act including the presumption of capacity for all adults. Included is an
innovative principle embracing two themes, one referring to access to health services which aims to
deliver the highest attainable standard of mental health and, the second having due regard to the
person’s right to their own understanding of his or her mental health. Synergy is important for what
will be two closely operated laws making them easier to understand and avoiding many of the
difficulties that have occurred in the fragmented English system. The authors are concerned with the
inclusion of s.4(9) in Head 5. This section states “[t]he provision of mental health services is subject
to the availability of resources”. While we acknowledge that mental health services are subject to
resources the inclusion of this provision in the guiding principles serves to undermine the principles
underpinning the legislation.

5.1 Recommendation

Based on the forgoing discussion and analysis of the Heads of Bill the authors make the following
recommendation:

o S.4(9)in Head 5 should be deleted as this provision undermines the revised guiding principles
underpinning the 2001 Act.

80 See D&il Debates 2" May 2017 (Second Stage).
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6. Definition of Mental Disorder in the Heads of Bill

Head 4 relates to the revised definition of mental disorder. S.3 as it currently stands provides the
definition of mental disorder, in conjunction with additional criteria that must be met for a valid
admission or renewal order. The conflation of the definition of “mental disorder” with the criteria for
involuntary detention has resulted in confusion for persons subject to the legislation, family members,
mental health professionals and other stakeholders. The authors consider that the separation of the
definition of “mental disorder” from the criteria for involuntary detention is crucial in making the
legislation less stigmatising and more easily understood. As such we welcome the separation of the
definition of mental disorder and the criteria, which will be contained in s.8 of the revised Act.

However, there is concern with the decision to depart from the recommendation of the EGR to replace
the term “mental disorder” with “mental illness”. The EGR formed the view that the definition of
“mental disorder” needed to be more focused to comply with the requirements with the ECHR and
CRPD. In its Report the ERG stated “the legal definition of mental disorder can be complex and are
difficult to draft... any revised definition agreed should raise the standard of proof required to
conclude that a person is suffering from a ‘mental disorder’ in an effort to limit the number of
involuntary admissions taking place to the greatest extent possible.”®' It was on this basis that the
ERG recommended a standalone definition and the criteria should be listed separately with the benefit
of making the 2001 Act more easily understood by all the stakeholders. The ERG recommended that
mental disorder should no longer be retained and instead a definition of “mental illness” should be
included.

“Mental disorder” as currently defined in the legislation is an excessively broad term that
encompasses, mental illness, severe dementia, and significant intellectual disability. It is important
to note that the use and meaning of “mental disorder” is both contested and controversial in mental
health law, as the definition ultimately determines who can be involuntarily detained and forcibly
treated. There are significant concerns from a human rights perspective with regards to the current
definition of “mental disorder”, which encompasses mental illness, severe dementia, and significant
intellectual disability. The inclusion of “significant intellectual disability” and “severe dementia” has
been criticised by the ERG, the Irish Human Rights and Equality Commission, Amnesty International
Ireland, and the European Committee for the Prevention of Torture. It is clearly inappropriate that a
person who has an intellectual disability or dementia but who do not have a mental illness could be
detained in a psychiatric setting. The authors note that the revised wording of s.3 deleted the term
“severe dementia” and “significant intellectual”. However, the revised wording in the Heads of Bill
will now defines “mental disorder” as meaning “any mental disorder, illness or disability”. The revised
definition is completely at odds with the recommendations of the ERG in that it appears to expand
the definition of mental disorder to encompass “iliness” and “disability”. The rationale for this
approach is not detailed in the Heads of Bill document. The proposed amendment will not raise the
standard of proof required to conclude that a person is suffering from a “mental disorder” and has
the potential to increase the number of involuntary admissions. Therefore, the wording in the Heads
of Bill is at odds with the assertion that the proposed amendments to s.3 are in line with the ERG
recommendations.

There is concern that the rationale for the retention of the term “mental disorder” seems to be mainly
based upon submissions to the DOH favouring the term on the basis of its use in the Diagnostic and
Statistical Manual of Mental Disorders (DSM) and the WHOQ's International Classification of Diseases
(ICD-10).82 The concern about this approach, particularly in light of the criticism, controversary and

81 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
16.
82 See the explanatory notes of the Heads of Bill.

28



debate relating to the DSM. The removal of “severe dementia” and “significant intellectual disability”
from the scope of s.3 necessitates the deletion of the term “mental disorder” and replacement with
“mentalillness”. The continued use of the term “mental disorder” reflects a medical model approach,
which is at odds with the recommendations of the ERG and Ireland’s obligations under the CRPD. The
authors are concerned that the proposed amendments to s.3 do not go far enough to address the
human rights concerns as articulated by the ERG. It is important to understand that the
recommendations of the ERG in respect of 5.3 are informed by the concern that involuntary admission
and the resulting loss of liberty must be a measure of last resort, a view strongly supported by the
ERG, and it must be accompanied by the required safeguards after less restrictive measures have been
considered. The failure to implement less restrictive and coercive measures are the key elements that
have undermined mental health services and must be addressed to ensure that involuntary admission
is truly a measure of last resort. While the authors welcome the intention to separate the definition
of mental illness from the criteria for detention the retention of the terms “mental disorder” and
“mental illness”, and the proposed wording of the section fails to limit the scope of the legislation as
required by the relevant human rights law discussed above.

6.1 Recommendations:

Based on the forgoing discussion and analysis of the Heads of Bill the authors make the following
recommendations:

o The Department of Health clarify the scope of the proposed definition of “mental disorder” in
s.3.

o The terms “mental disorder” and “mental illness” and replaced with “psychosocial disability”
in the amending legislation in line with the CRPD or with “mental health difficulties” in line
with language used in Irelands mental health policy “Sharing the Vision”.

o The term “illness” and “disability” be deleted from the text of s.3.
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7. Voluntary Category

One of the most significant human rights issues with the 2001 Act as it currently operates relates to
persons who fall between the categories of voluntary and involuntary and the lack of safeguards for
their right to liberty and lack of support in exercising their legal capacity. The Heads of Bill seeks to
address this gap with the creation of a third category of intermediate. Itis hoped that the introduction
of this new category will address the human rights issues by providing the supports needed to make
decisions about treatment and admission etc. The intermediate category as provided for in the Heads
of Bill is discussed in detail below.

A significant issue with the 2001 Act as it currently operates is the lack of obligation under s.16 to
provide information to voluntary persons on their rights regarding consent or refusal of treatment.
The ERG recommended that voluntary persons be fully informed of their rights to consent or refuse
any treatment proposals. The importance of informed consent and the need to inform persons who
comply with voluntary admission but lack capacity to decide, is emphasised throughout the report of
the ERG and it recommended that all voluntary persons should, on admission, be fully informed of
their rights relating to proposed treatment and their right to leave the approved centre at any time.%3
The authors welcome the creation of s.79 on the provision of information for persons admitted as
voluntary persons to approved inpatient facilities. S.79.(1) provides that where a person is admitted
as a voluntary person a consultant psychiatrist (or if a consultant psychiatrist is not available) a
relevant mental healthcare professional, is required within 24 hours to ensure that the person is
informed of their right to consent to or refuse treatment during the period of admission. It also
provides that they are informed of the complaint’s procedure in the approved inpatient facility, the
entitlement to communicate with the Inspector and informed that they may leave the approved
inpatient facility at any time (subject to s.23) and the entitlement to engage an advocate. S.79(2)
provides that on admission as a voluntary person must sign a form agreeing to admission. S.79(3)
requires that the consent of the person is required if information of a general nature on their care and
treatment is to be provided to the person’s family, carer, advocate, or another person nominated by
them. Importantly, s.79(4) provides that all information provided to the person should be in a form
and language that may be understood by them. This is a crucial provision as a person in crisis, may
require the support of a trusted support person or an independent advocate. The information should
be communicated in a format appropriate to the needs of the person, and they should be given
sufficient time to consider it.

The ERG recommended that the definition of voluntary needs to be an active definition of what it is
rather than a definition of what it is not. This is important in safeguarding the rights of persons
receiving inpatient mental health services.®* The Heads of Bill proposes to delete s.29 on voluntary
admission to approved centres as there is now a definition in Part 1 s.2 of the voluntary category for
the purposes of the legislation. The new definition of “voluntary person” proposed in s.2 of the Heads
of Bill is as follows:

“voluntary person” means, in the case of an adult, a person who has capacity (within the
meaning of section 3 of the Act of 2015) and has been admitted to an approved inpatient
facility and has given consent to his or her admission and to his or her treatment, with the
assistance of a decision-making support as defined in the Act of 2015, if needed; or in the case
of a child aged 16 years or older, the child has given consent to his or her admission and to his
or her treatment, or in the case of a child aged under 16 years of age, consent to his or her

83 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
30.
84 |bid.
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admission has been given by the parents of the child, or either of them, or person or persons
acting in loco parentis;

This new definition of voluntary refers to the need to have capacity and recognises that a person is
also entitled to supported decision-making under the 2015 Act (if needed/applicable). The
commencement of the 2015 Act will be essential to ensure support for people to make important
decisions regarding their care and treatment. S.4(2) in the guiding principles provides that it will “be
presumed that every person has capacity to make decisions affecting himself or herself unless the
contrary is shown in accordance with the provisions of the Act of 2015”. This provision is essential in
safeguarding the human rights of persons subject to the legislation.

The European Committee for the Prevention of Torture, in a 2010 report to the Irish Government,
expressed concern about the lack freedom to leave or refuse treatment of the voluntary person in the
2001 Act and advocated for reform.8> In contrast, persons who are formally detained under the 2001
Act have safeguards including independent review of their detention. As mentioned above s.79(1)(e)
provides that subject to s.23 a voluntary person should be informed that they may leave the approved
inpatient facility at any time. S.79(1) provides that the person be informed of their right to consent
to or refuse treatment during the period of his or her admission. The authors are concerned that
these provisions are insufficient to address the human rights concerns about the lack of freedom of
voluntary persons to leave approved inpatient facilities and refuse treatment. We recommend that a
provision be included in s.79 providing both for an express right to leave an approved inpatient facility
at any time and a right to refuse treatment without threat or coercion.

7.1 Change of status from voluntary to involuntary

The UN Committee Against Torture referred to the lack of clarity regarding the change of status from
voluntary to involuntary under the 2001 Act, which fails to comply with international human rights
standards.8® People who use mental health services perceive the powers in .23 and s.24 as coercive,
used to “persuade” them to remain as voluntary and consent to treatment. The Court of Appeal in
PL v St Patricks Hospital stated that any restriction on liberty would be unlawful under Article 40.4.1
of the Constitution unless there was a legal basis for it.®” The court affirmed the holding power in s.23
requires that the staff must have the opinion that the person has a “mental disorder”. The Court held
that voluntary persons cannot be prevented from leaving an approved centre except pursuant to the
provisions of s.23.

As discussed above the ERG recommended that all voluntary persons admitted to an approved centre
must be fully informed of their rights. This includes their right to leave the approved centre, and this
should be the norm. Despite this view the ERG Report recommended retention of s.23 and s.24 but
without the need to express a wish to leave, rather that this power should only be used in exceptional
circumstances.® The Heads of Bill endorsed the ERG’s recommendations and proposes to amend s.23
to provide that in future it will no longer be necessary for a voluntary person to express a wish to leave
before s.23 can be activated. The authors have serious concerns with this provision, which will be
elaborated upon below.

85Council of Europe, “Committee for the Prevention of Torture, Inhuman and Degrading Treatment, Report on Ireland”
(Strasbourg: Council of Europe, CPT/Inf, 2011), at para. 117.

86 Committee against Torture, “Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment”(Geneva: Forty-sixth session, 17th June 2011).

87 PL v St Patricks Hospital [2012] IEHC 15, [2014] 4 IR 385.

88 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
55 Rec 73.
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The existing provisions s.23 (power to prevent voluntary patient from leaving approved centre) and
s.24 (power to detain voluntary patients) are now contained in an expanded s.23 titled “Power to
detain voluntary and intermediate persons who may fulfil the criteria for involuntary detention”. The
amendments to s.23 in the Heads incorporate the ERG’s recommendation that a registered medical
practitioner who is not a member of staff at the approved inpatient facility should examine the person
and consider whether or not to recommend that they be involuntarily admitted and the
recommendation that the Commission must be notified every time a voluntary person is detained
under s.23.(1). The explanatory notes describe new s.23 as a robust procedure, which is capable of
being completed within 24 hours and adopts a multidisciplinary approach, with the added protection
of input from a consultant psychiatrist who is independent of the approved inpatient facility. 5.23(10)-
(15) effectively set out the provisions related to intermediate persons who may fulfil the criteria for
detention as set out in s.8.

Sections 23 and 24 have been the subject of much criticism from a human rights perspective and are
perceived by many service users, carers and advocates as making many voluntary persons involuntary
in all but name.® Persons using inpatient mental health services have expressed the view that they
do not have any real choice in whether they should be admitted to hospital or not. The threat of
coercion and forced treatment caused many voluntary persons to feel they were involuntarily
detained in practice.®® It has been argued that the provisions in s.23 are required in exceptional cases
to prevent a voluntary person from leaving an approved centre. However, the reality is that the
provisions are commonly used.?® The authors are concerned that the proposed expansion of the
scope of s.23 will further erode the rights of persons subject to the 2001 Act. In addition, the potential
use of the provisions looms large, and it is not possible to quantify that impact of these provisions on
persons in the voluntary category. As discussed above the amending legislation should expressly
provide that voluntary persons have the right to leave at any time.

The authors have significant concerns about the recommendations of the ERG, which have now been
incorporated into s.23. The revised provision in s.23 is unlikely to address the human rights concerns
with the existing operation of these provisions and have the potential to further erode the right to
liberty of persons choosing to receive inpatient mental health services on a voluntary basis. In effect,
revised s.23 means that any person admitted to an approved centre is never truly voluntary as they
can be detained if they express a wish to leave, and now even where they do not express a wish to
leave. This potentially widens the net of coercion even further. The powers contained in s.23 should
be replaced with an alternative system of supports for the person and should not be used outside of
very narrowly defined emergency circumstances where there is an imminent threat to life. The new
mental health policy states that involuntary detention should not be used outside of emergency
circumstances, but emergencies need to be defined to prevent widening of the criteria.

7.2 Recommendations:

o The authors are concerned that these provisions are insufficient to address the human rights
concerns about the lack of freedom of voluntary persons to leave approved inpatient facilities
and refuse treatment. It is recommended that a provision be included in s.79 providing both
for an express right to leave an approved inpatient facility at any time and a right to refuse
treatment without threat or coercion.

89 Amnesty International Ireland, “Mental Health Act 2001: A Review” (Dublin: Amnesty International, 2011), at page 65

90 |bid.

91 513 people were regraded from voluntary to involuntary out of 1,919 involuntary form 6 admissions in 2020. See:
https://www.mhcirl.ie/what-we-do/mental-health-tribunals/mental-health-tribunal-statistics
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8. Intermediate Category

The authors are very concerned about the lack of human rights safeguards for persons who are
considered voluntary and who have difficulties in decision-making and need support in exercising their
legal capacity. This concern is illustrated acutely in the English case of R v Bournewood Community
and Mental Health NHS Trust, ex parte L.°*> While reform of English mental health and capacity law
has taken place, the lack of regulation in Ireland is very concerning from a human rights perspective.
There is little doubt that the lack of safeguards for voluntary persons who lack mental capacity is in
violation of the European Convention on Human Rights. However, the Irish courts have been
reluctant to take a human rights-based approach to this matter when the matter has arisen. For
example in EH v Clinical Director of St. Vincent’s Hospital the court found that the lack of any
requirement to assess the capacity of the person to give consent to the admission under the 2001 Act
was not a violation of the applicant’s right to freedom and personal autonomy under the Irish
constitution or the ECHR. ** The person at the centre of the case were initially admitted on an
involuntary basis, but remained in the centre as voluntary person when they were no longer liable to
be detained, but they were not free to leave.

The ERG spent considerable time considering these issues. In the context of the requirement to
ensure the person is truly voluntary but lacks capacity to make the decision regarding admission, the
suggested alternative was that the person could be subjected to involuntary admission. However, this
is only feasible if the person satisfies the criteria for involuntary admission. Where this situation arises
the Review recommends that “where a person is deemed to lack capacity and therefore cannot give
informed consent, admission cannot take place on a voluntary basis even if a decision-making
representative is appointed under the 2015 Act.”%* This situation exposes a gap in access to in-patient
care and treatment for people who fall between the two categories. The Group was unanimous that
this gap cannot be permitted, and every person should have a right to all levels of treatment should
they require it. The Group proposed a new category of persons to be known as “intermediate” who
would not be detained but would have similar review rights and safeguards as detained person. The
Review states that detailed guidelines will have to be produced for this category to which the
Commission and Head of the Decision Support Service (DSS) under the 2015 Act should contribute. *°

These safeguards are the subject of drafting at the time of writing and will be known as Protection of
Liberty Safeguards. Their objective will be to ensure the rights of the intermediate persons are
protected and that their will and preferences, to the greatest degree possible, are respected, as such
protections are set out in the 2015 Act. The Minister for State at the DOH at the time, Jim Daly,
emphasised that any change regarding the voluntary person in the 2018 Act could not be commenced
until other relevant sections of the 2015 Act are introduced “due to the interconnected nature of
many of the changes to be made...”° The ERG emphasised the importance of having the 2015 Act fully
commenced to ensure the appropriate support is available to assist in making these decisions. It is not
clear how many people will need assistance with decision-making or will fall outside the new
definition.

The ERG proposed that there would be intermediate admission and renewal orders and the renewal
orders would have the same time scales that apply for involuntary persons as well as the MHRBs would

92 R(L) v Bournewood Community and Mental Health NHS Trust [1998] UKHL 24, [1998] 3 All E.R.289.

93 EH [2009] ILRM 149.

%4Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
31.

% |bid, at page 84.

9 Ddil Debates 14t July 2017 (Report and Final stage).
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also apply to intermediate persons.”” The issue of lack of capacity will be a key issue for the MHRB
because of the requirement that the person will not have satisfied the criteria for detention and if the
person is found to have capacity they will be discharged from intermediate status and will be able to
remain as a voluntary person where appropriate. The Commission would be informed of the initial
and continuing admission of this category. When the 2015 Act is fully commenced and a person has
a decision-making representative who refuses treatment on their behalf, this decision should be
respected. An exception was considered for emergency circumstances involving risk to self and others
and where no other safe option is available, then that decision might be overridden. The decision
would be subject to review by the MHRB within 3 days to ensure the criteria for emergency
circumstances were fulfilled. If emergency circumstances prevailed, then the treatment could
continue subject to a second opinion.

S.2 of the Heads of Bill defines “intermediate person” as follows:

“a person (other than a child) who lacks capacity (withing the meaning of s.3 of the Act of
2015) and does not meet the criteria for involuntary detention in s.8, but requires treatment
in an approved inpatient facility; or in the case of a child over 16 years of age, means a child
who lacks capacity to consent to his or her admission and has been admitted with the consent
of his or her parents, or either of them, or person or persons acting in loco parentis”.

As discussed above the CRPD requires the replacement of substitute decision-making regimes with
modern capacity legislation and supported decision-making alternatives. The authors recognise that
the creation of this new category within the mental health legislation will extend procedural
safeguards to persons whose right to liberty and allied human rights are not adequately safeguarded
or vindicated. However, there is an obligation on the State under the CRPD to ensure that persons
who are considered to lack capacity are supported to develop decision-making skills and exercise their
legal capacity. The authors are concerned that if appropriate supports are not resourced and provided
an unknown number of persons using mental health services could come under the intermediate
category because of lack of supports. In that regard there is a concern that there is insufficient
provision in the Heads of Bill to ensure that person in the intermediate category will benefit from
supported decision-making. This reform is urgently needed for those more vulnerable people on
voluntary admission who have no formal support to make decisions and have no safeguards under
the Act. Although the 2015 Act has been enacted, only limited sections have commenced. Deprivation
of liberty safeguards which are essential to meet the requirements set out by the ECtHR in the HL v
UK case. While these provisions are under consideration, they have not been sufficiently progressed.
This leaves a continuing gap for people in this situation.

The authors welcome the creation of the new intermediate category as it will provide some level of
safeguard for persons de facto detained in mental health services. However, the authors have
reservations about how these provisions will operate in practice. There is a potential risk that the
introduction of this category could widen the net of coercion. Voluntary persons who are considered
to lack capacity could alternatively be supported under the 2015 Act and/or through the DOLS
processes when/if enacted. It will be important to keep the operation of the new category under
review to ensure that the provisions are not used to undermine the rights of persons who use mental
health services.

The current framing of the new category of intermediate does not sufficiently correlate with the 2015
Act. Persons detained under this category require support in exercising their decision-making. The
creation of a new provision s.80 which relates to individual care planning is to be welcomed in

97 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at pages
32-33.

35



I-RRISEElYS (KS 02Y LIfil-y0S RSTION 1K 1KS a1 /& NS3tfl-ii2ya hy K& MISI L 1& Old0n- (K I adLILI2IE i2
SE

LISHa2y 1a IGSy (KS FLLN2LIN-GS &dLiliiia (2 LIMBOILIIS ly RSASERLIY Syl 21 (KSI lyRIgiRdzI- OIS Lifl-y
¢KS ONSI-ii2y 27 I all-idzizue 26831012y 2y (1KS NSALIRYaIES 02yadtil-yi LIABOKI-ial i2 SyadiS (K1 SI-0K
I-RRUSE (Kig 02y0SIys {IYIEHIERT (KS NSIdNSY Syl (KIH (KS Y dzliimRia0ILIty14e (S1-Y 65 NSaLI2yaIofS T2
(KS Ottyi01£ 02y0Syi 27 1KS Ly I-yR NSIjizNSa RdzS NSAMHIR 21 (KS &t I-yR LISTSISYDS 27 (KS LiSHiazy
02y0SllySR 14 142 (2 0S &St02Y SR ¢KS 1-dzik21a y20S KI-i iKS owD KIR 02y&IRSNSR (KS G2IRly3 27
GOIMIS LI1-yE 6S 1Y SyRSR (12 GS020S18 Litl-yag odzi RSOIRSR 1-91-yal (Kia T2fi2aly3 02yadtil-iizy glik 158
al1-{SK2tRSIE DIFSY (KS 12003 2y NS020S8 @iliKly”Y Syl KSIiK 208 1yR aSugi0S RSBGSIE 1i g2dfR
0S RS&MI-otS 120 15020518 {2 6S IyDtizRSR ty  iKS (SED 2F atyne Ly WSALISOH 2F (KS yS& IyiSiy SRil-iS
01-iS3218 hyOtdzai2y 27 I-ISIjaS Y Syl 2y KS Y dziiiRI0LIy1-R GSI-Y (2 adzLILI2N (KS LISHARY ty RS@SE2LIY3

(kS RSOKEI2YRY 1-ly3 &K2dzR 65 SELNS&AE LN2GIRSR 7210

DIFSy” Kl LiSKa2ya ty” (KS yiSuY SRi-IS 013218 02dAR 191 27 (KS aLLR2UISR RSOB2YRY 1-{ly3
&d2LILI2008 hy GKS Hamp 100 avyn ySSRa 2 ty0tizRS I-NSHjaS Y Syt iKI-i 620K (1KS aSytlt 1SIHiK /72Y Y iad2y
IyR (KS ySate OISIISR 5502y {aLILi2Ni {SIBI0S RSFSERL) JRStlySa k I- 02RS StI-iy3 2 {Kia O1-iS3218s

CKIZ 1 SaaSylil< ly Syadrlly3 K Ii UKS LISI&2y 18 LI2GIRSR SiiK SASIe 2LLI2ldryie i2 191t 27 alIIRUSR
RSOM2YRY -{ly3 IyR (KS SESI0NES 2F 1KSW €531 O1-LI-OMi8e

yim wS02Y'Y SyRI-ii2yay

1SR 2y (KS 12132ly3 Riadwaaizy” 1yR Iylfeaia 21 (KS 1SIRA 21 Uit 8¢S YIS (KS 12(i24ly3
IS02Y'Y SyRI-ii2yaY

o 1yIlyRSLISYRSYE I-RG201S aK20AR 6S IMILI2YISR 2 adzLIL2U 1- LISHERY Hidi0dztI-iS dKSW gt 1-yR
LISTSISY0SA I-yR Y I-ERY 188 (KS &1953dz14IRA Adili2dzyRly3 (KW RSUSYTi2ys ¢Kia 01y adLLIS Y Sy
IyF20Y I adLLI200 T2y 20K SN (idza0SR LISvE2ya (K1 iKS LSHazy 0K22454 (2 6S tyP2iSRe

o {tyn 2y yRIZIRazI OIS Litl-y aK24:R 02yIHy I USIamSY Syl 2 RSGSERL) I- adzLILIRNISR RSONEIRYA
Y IFly3 ail-iS38 14 LI 2F (KS lyRIgIRdzI£ OIS LyyAy30 ¢Kia aK20z6R 6S I (531 NSIjaiS Y Syl

o {tyn aK24R WyOfRS I- USIjEMSY Syl (K1 iKS aSyiilt I1SIHiIK /2Y Yiaaizy IR (KS 5S0i&2y

{aLI2NG {SNAI0S RSGSE2LI FaARSySa k I- 02RS NStI-ily3 (2 (KS hyliSIY SRS O1-iS3218¢0

ocC



0o Ly@2fizyilie 1RY 13812y

¢KS Hanm 100 GKSy 02 Y'Y SyOSR LII2@IRSR 121 (1KS Tl (tY'S dzyRSI WAK tl-&1 GKS WK {2 1y 12 Y 1010
IFRY1iSRe KIS (KS lylil2Raz0012y 2T (KIG NSIS G LNI20SEE &1-4 I- a13ymm0l-yh RSISE2LIY Sy ly alFS3w MIRly 3
(KS W3K(ia 27 LISNaRya KS Lii2@iai2ya y2 f2y3aSl 02YLie alik (KS NSIamSY Syl 27 iyiSiyl-ii2y1 KizY Iy
W3K{E f1- -4 RIE00zaaSR 102050 5SALGS &l1-iSY Syflia 2 (kS 02yl (KS wSLi2Wi 27 iKS owD ail-iSa KI-i
Y Syl ItySad @it oS 1- yS0Saalie SESY Syt 121 (1KS OudSuil- 120 RSiSyi2y gKSNS K 1 27 &0z0K 1- RSFNSS 2
aS@SIize ¢kS NSO2Y Y SyRIHil2ya 27 (KS 9wD RIR y2ii adfroiSylite 02yaiRSN (KS 1Y L01-ii2ya 27 LStl-yRia
20f31-i12ya doyRSU iKS /wt50 ¢KS 9wD 11S02Y Y SyRSR iKI-i KS OudSuil- 121 RSiSyli2y” @2diR yOfzRS
oKSIS 1 &1 IY'Y SRS yS0Saale 121 (KS L2dSodiRy 27 6FS 27 KS LSHazy! 120 LN2iS0d2y 12y I
aSli2dza 1yR 1Y YlySyll GKISH {2 (1KS KSIHiK 27 (KS LISIiaRyT 21 120 (KS Lii2iS0li2y 27 2aKSI LISiE2ya (K1
(K S8 &K24ztR 1SOSIFS ad:0K INSIGY Syt I-yR 1 O1-yy2(i 6S LII2AIRSR dzytSaa (KS@ IS RSilySR iy 1y I-LILI2GSR
0SyalS dzyRSW 4KS Hnnm 10de

¢KS b {LISON- wi-LILI2UESHN 2y 1SHIK KI-4 y2iSR (K1 iKS y2(ii2y 2T aRIy3SI2ddySads 1a 270Sy JizdzyRSR
2y Ay1-LILN2LNIGS LINS2dzRIOST NI-GK SN (K 1y SAIRSY0S&® ¢KS ¥ b {LISON- wi-LILI2NiSazN 1652 IRSYGFSR (K I-
(KS aLN26FSUI-ii2y 2T LI-GSiy1-0&00 Y Syl KSIiK (S3iatlii2yE 1yR (KS 02SaLI2yRIyA £1-01 2F I-iSiy1-iidSa
KI-4 NS&iAiSR Iy GIRSALISIR YSRIOIE 0251012y8%  ¢KS edzalim0l-ii2y 120 (KS daS 21 0251012y 1 2¥iSy”
I-yR (KS *b {LISOM- wi-LILI2NiSd y2(Sa (KI- 1KSe 1S y2( adLILI2NISR 68 NSASIHIOK I-yR GKSI ILILIEOI-ii2y 1
2LISy (2 oli21-R yASILINSHI-ii2y 1yR &S ljdzSali2ya 14 2 dKSW oAy Sagm

¢KS ¥ b {LISOME wi-LILI2W(S 00 y20Sa dK I (KS W3Ki (2 KSIHK 13 I- Li2&SWFizt JaiRS 720 {iI-iSa y 1Y LES Y Sylily3
(KS QUIMIFRIY aKIFh (K14 13 NS02aSK8 1yR 02YY dzyAienol-4SRE LY 2iSa a2001€ lyOtizai2y IyR 2718 I-
Wl-y3S 27 113K & o1-45R (SI-iY Syl I-yR LIER0K2&2001- adLILI2W 1] LMY 1@ 1yR aLISOM-BTSR OIS £5aStage ™
¢KS 1-dzik21E y20S (KIH GKS 13K (2 KSIK 1a 27iSy 02SEI-ISR Sk 110054 2 HSIHY Syl 1yR (K& K14
0SSy dzaSR (i2 ezaiire 0250012y Iy LISE-yR 68 Y Syl KSIHiK LIi2TSaai2ya IiyR 20KSHae ¢KS 3K (2 KSIHiK
aK206R y20 0S dzaSR (12 2azadire RSISyli2y 21 hyB2tizyaIe iSI-iY Syl 1 13K (2 02Y Y dzyiie Y Sylil KSIHiK
aSIP10Sa aK2dziR 0S5 LIN2AIRSR 721 Iy (KS 1Y SyRiy3 tS3uatl-iizy (2 (KS nnnm 1000 ¢KI& @it SyamS KI-i
ISy 1-010S3 (2 hyLI-iSya aSUgi0Sa IS 1-01-1-68S I-yR @it adzLiLi2Wi GKS {1-0S ty"Y SSity3a y 20631-0i2ya (2
St iy1-iS 0251012y ty” Y Syl KSIHiK 251210580 tHii 1 27 (KS 1SR 27 .iff 14 y2& (iitSR aONiSIiI- 124
lyB2tizyhHe IFRY a2y (2 HILIN2ASR LISy TI-0MiiiSas ¢KS Ria0dadi2y 6St2¢ &iff 12004 2y IKS Y Iy

dim wS02Y Y SyRI-ii2y”

o 1 WEKE (2 02Y'Ydyiid YSyilt KSHIK 25191053 aK20R 65 LNRAIRSR 120 Iy (KS 1Y SyRiy3
S30liiRy 2 (KS unnm 100 ¢KIa it SyaS K1 HISIyIi108 (2 Iy ISyt ASBI083 HIS 191d1-0fS
lyR it ARLIL2IG (KS {i1HS 1y Y $Slly3a Iy 20031i2ya 2 SaYIy14S 0280012y 1y Y Syt KSIHiK
381108

oy Sy thll-d awSLI2IG 27 KS {LISON-E wi-LL20iSaN 2y (KS 3KG 27 SaSueys (2 (KS Syr2eY Syt 27 iKS KiakSai IHiil-y1-6tS
allyRMIR 27 IKBaI0H 1yR Y Syl KSI-iKE 6 1dzY 1y wiIK{a /2dzy O WazyS 1Ml 16 LI-3S mno

%9 |5IRY

wnn | GIRY

wnu | GIRe

wnw [OIRT 14 LII-3S Mo

oT



9.2 Criteria for involuntary admission to approved inpatient facilities

As discussed above the ERG recommended that a person cannot be detained solely based on having
an intellectual disability and after careful consideration recommended that the sole dementia ground
should also be removed. This recommendation appears to have been inadvertently omitted from the
list of recommendations for exclusion, but it is included in the list of recommendations on mental
illness and mental disorder.®® The Heads of Bill adopted the ERGs recommendations on the revised
criteria for involuntary detention, which are now detailed in a revised wording of s.8(1). The ERG
recommended that “nature or degree” be used as part of the first criterion for detention. However,
in the explanatory notes to the Heads of Bill the submissions from the MHC and the College of
Psychiatrists of Ireland, the DOH decided to use the wording “nature and degree”. It was noted that
significant case law on the term “nature and degree” in “mental disorders” has developed in the
United Kingdom, as such it was decided that the term should be used in the amending legislating in
order to provide greater clarity.

S.8(1)(b) states that the criteria for detention arises “where such treatment is immediately necessary
to protect the life of the person, or to protect the health of the person from the threat of serious
harm, or for the protection of other persons”. However, it does not state that the detention should
only be for as long as absolutely necessary in emergency circumstances in line with the “A Shared
Vision”. The authors consider that it would be important to amend the text of 5.8(2) to place emphasis
on this. The other changes set out in s.8(2) reflect recommendations by the ERG to the effect that

unless a person fulfils the criteria for involuntary detention in s.8(1), then the admission or renewal
order must be revoked, and the person discharged. It also provides additional protections for a

voluntary person in the event their order is revoked. S.8(3) provides that nothing in s.8(1) can be

construed as authorising the involuntary admission of a person to an approved centre inpatient facility
because the person has a mental disorder which does not meet the criteria for detention, has an
intellectual disability, or has a personality disorder, or is socially deviant, or is addicted to drugs or
intoxicants., or behaves in such a manner, or holds views, that deviates from the prevailing culture,
norms, values, or beliefs of society, or requires to reside in a safe environment. S.8(3) implements
other recommendations of the ERG. The ERG had recommended that involuntary “detention should
only be for as long as absolutely necessary and the person continues to satisfy all the stated
criteria”.’® The wording of s.8(2) is as follows “[o]nce a person no longer satisfies the conditions
outlined in subsection (1), the admission or renewal order, as the case may be, must be revoked and
the person discharged in accordance with section 28.”

9.3 Recommendation

o S.8 should be amended to require that detention is to last only for as long as absolutely
necessary in emergency circumstances.

103 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
17.
104 |bid, at page 22.
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9.4 Persons who may apply for involuntary admission

Extensive recommendations have been made regarding the development of the role of Authorised
Officer (A0).1% The ERG focused on the current role of the AO and recommended that a broader role
beyond making the application would result in the AO acting as a resource in the role of a “dedicated
and informed mental health specialist.”'% The ERG envisioned that this role would involve a more
active role in the context of a potential involuntary admission, that it could lead to more appropriate
and a less coercive approach, more focus on the community alternatives and ensure that involuntary
admission was truly an action of last resort.’%” Following consultation, where appropriate, with the
family or carers, the AO could provide immediate information to a family in a crisis and ultimately,
where no other more appropriate service was available, would make the decision to progress an
involuntary admission. There is no mention of consultation with the person, the subject of the
involuntary admission. The recommendations provide that the AO should be the person to sign all
applications for an involuntary admission to an approved centre including inpatient status change
from voluntary to involuntary. The intention of the recommendations is to reduce the burden on the
family and reduce the involvement of the Gardai in involuntary admissions.

Other recommendations from the ERG focused on second opinions from AOs or where a previous
assessment by an AO existed, the same AO could be asked again to review the circumstances. Where
the Gardai are involved under s.12 the initial assessment by the AO should take place as soon as
possible after the person is taken into custody. The maximum period which the person could be held
prior to being assessed by the AO or the doctor is set at 24 hours in the ERG’s recommendations. The
ERG recommended “a second 24-hour timeframe in which both the AO and the doctor must carry out
their assessments.” The Heads of Bill gives effect to the recommendations of the ERG. S.9(1) now
provides that where it is proposed to have a person (other than a child) involuntarily admitted to an
inpatient facility, an application for a recommendation that the person be so admitted shall be made
to a registered medical practitioner exclusively by an authorised officer. S.9(3) requires that the AO
in considering whether or not to make an application must meet with, speak to, and observe the
person, and consult where possible and appropriate with the person’s family or carer, and must take
account of whether the care and treatment can be given other than in an approved inpatient facility,
with a view to ensuring an application for involuntary admission is only made as a last resort. When
an application is made under s.9(1) the application needs to contain a statement of the reasons why
it is so made, and of the circumstances in which the application is made.

In its 2008 Report on the Operation of Part 2 of the Act, the MHC recommended that “the HSE develop
crisis response teams and an authorised officer service in line with best practice with the aim of
improving patient and carer experiences in the application/ recommendation process”.}® The MHC
further recommended that these services should be co-ordinated to form part of the wider
development of community services outlined in “A Vision for Change”.2® It is regrettable that 13
years since there has been little progress in the development in the provision of AO function under
the 2001 Act. The authors welcome the proposed provision in 5.9 enhancing the role of the AO in the
admission process. In the explanatory notes it was stated that the HSE would need significant time to
train additional AOs so that enough were available throughout the country on a 24/7 basis. However,
the authors are concerned about the suggestion that this would require more time and resources to
build up the authorised officer service, to the extent that this key new provision would not come into
effect until the full service is in place. Given the important role of the AO in reducing coercion it is

105 |bid, at pages 36-37.

106 |bid, at page 34.

107 |bid.

108 Mental Health Commission, “Report on the operation of Part 2 of the Mental Health Act 2001” (Dublin: Mental Health
Commission, 2008), at page 87.

109 |bid.
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crucial that the commencement of this provision is not delayed and that the HSE immediately begins
the process of training the required number of AOs.

S.9(4) adopts the ERGs recommendation that family/carers can request a second authorised officer to
look at their case if they are not happy with the recommendations of the first authorised officer. There
is a requirement that the refusal by the first authorised officer (if known) shall be disclosed in writing
to the second authorised officer and in any subsequent application to a registered medical
practitioner. The authors have concerns with this provision from a human rights perspective. Given
the requirement of international human rights law it is recommended that s.9(4) should be amended
to exclude the possibility of family members being permitted to make a further application for a
second AO for involuntary admission. The authors welcome the requirement in s.9(6) that the AO
must have met with, spoken to and observed the person the subject of the application within the
preceding 24 hours before they make an application. This represents a welcome additional procedural
safeguard for persons subject to the legislation compared to the current requirement of 48 hours.

The role of the AO has been continuously raised in the Mental Health Commission’s Annual Reports,
highlighting the failure to meet the potential of the role, as an alternative to the family having to make
the application for admission. Despite this the number of AOs has remained low and inconsistent
throughout the country, despite commitments to train and involve greater numbers. In 2018 there
were 1,825 involuntary admissions from the community, 14% were applications for admission by AOs
compared with 5% in 2009, a miniscule increase.'® The provision of adequate resourcing for the
recruitment and training of AOs is essential. The commencement of these provisions should
significantly reduce the pressure on the family and reduce the involvement of the Gardai in the
admissions process. Preparation for the commencement of this provision should be an immediate
priority for the HSE to provide a full distribution of AOs throughout the country.

The ERG in its Report emphasised “the need to ensure that the individuals chosen as Authorised
Officers must be experienced mental health professionals with a good knowledge of mental health
services who also receive appropriate training in terms of the legislation and the proposed expanded
regime”.’! However, the authors consider that it is essential that persons with lived experience of
mental health services should also be recruited and trained as AOs. We also consider that AOs should
be recruited and trained based on their ability to deal with vulnerable persons in a respectful and
human rights-based manner and that this competency is more important than prior experience as a
mental health professional. This will be key in bringing about the cultural shift needed. The authors
consider that the provisions in s.9 have the potential if adequately resourced and supported to
manage more effectively the sensitive areas of potential involuntary admission and identify
alternative supports in the community.

S.9(3) requires that the AO in considering whether or not to make an application they need to meet
with, speak to and observe the person, and consult where possible and appropriate with the person’s
family or carer, and must take account of whether the care and treatment required by the person can
be given other than in an approved inpatient facility, with a view to ensuring an application for
involuntary admission is only made as a last resort. In order to ensure that the application for
involuntary admission is indeed a last resort the authors believe s.9 should be amended to expressly
require the AO to take all possible steps to use alternatives to coercion and that the steps taken to
use alternatives should be documented. This will promote transparency in the discharge of the
functions of the AO and facilitate review of the effectiveness of this law reform.

110 Mental Health Commission, “Annual Report 2018 Including Report of Inspector of Mental Health Services” (Dublin: Mental
Health Commission, 2018).

111 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
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9.5 Recommendation

o To ensure that the application for involuntary admission is indeed a last resort it is
recommended that s.9 should be amended to expressly require the AO to take all possible
steps to use alternatives to coercion and that the steps taken to use alternatives should be
documented.

9.6 Making of recommendation for involuntary admission

S.10 of the 2001 Act relates to the requirement on the registered medical practitioner (RMP) in
relation to the examination and recommendation for involuntary admission to an approved centre.
The examination of the person must take place within 24 hours of the application being presented to
the doctor. There have been some concerns raised in relation to the operation of s.10. For example,
the adequacy of the examination arose in the case of XY v Adelaide and Clinical Director of St Patricks
University Hospital 2. The RMP was familiar with the person concerned, observed her from a
distance in a car park and combined what he observed along with his previous knowledge of her to
make a recommendation for admission. In the subsequent constitutional challenge, the court was
influenced by the decision in Z(M) v Khattak & Tallaght Hospital Board 3 in making allowances for
the circumstances and was satisfied that a proper assessment was carried out at the hospital by the
psychiatrist. The court also confirmed that to the extent that the admission order was irregular this
failure did not invalidate a subsequent detention order, which was otherwise valid.

In light of the concerns with the operation of 5.10 of the 2001 Act the ERG stated that a “greater level
of transparency” is required in relation to the personal examination under s.10(2) to be conducted by
the RMP and recommended that in future it must be clearly certified how the RMP came to the view
that the person has a mental illness and how the criteria for detention are being met.'** The ERG also
recommended a specific disqualification that the RMP cannot be in the role of examining the person
concerned if he or she becomes the owner of an approved centre or, an employee or, agent of a centre
to which the person is being admitted.

The authors welcome the implementation of the ERGs recommendations in the Heads of Bill. S.10(1)
now provides that “[t]he registered medical practitioner shall be required to certify the basis on which
he or she is of the opinion that the person satisfies the criteria for detention”. The explanatory notes
for 5.10 state that the definition in 5.10(2) was sufficient to ensure that the examination by the RMP
would take place in person. S$.10(2) provides that “[a]n examination of the person the subject of an
application shall be carried out within 24 hours of the receipt of the application by the registered
medical practitioner and the registered medical practitioner concerned shall inform the person of the
purpose of the examination”. As such it was thought unnecessary to include the requirement that the
examination had to take place in person. However, in light of the issues raised in the relevant case
law the authors consider that it is necessary to explicitly include in s.10 the requirement for the
examination to take place in person. Given recent public health restrictions the issue of in person
examination needs to be given further consideration. The authors consider that s.10 of the Heads of
Bill should be further strengthened to ensure that the RMP is independent and has undertaken
specialised training in both mental health and the relevant human rights law.

112 [2012] IEHC 224.

113 [2008] IEHC 262.

114 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
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9.7 Recommendations:

O

Considering the issues raised in the relevant case law it is necessary to explicitly include in s.10
the requirement for the examination to take place in person. However, given recent public
health restrictions the issue of in person examination needs to be given further consideration.
S.10 of the Heads of Bill should be further strengthened to ensure that the RMP is
independent and has undertaken specialised training in both mental health and the relevant
human rights law.
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From an examination of the case law relating to the assisted admission of involuntary persons the
authors have concerns about these provisions as they operate in the 2001 Act. The first of three
decisions concerning the lawfulness of the removal of the person to the approved centre arose in RL
v Clinical Director of St Brendan’s Hospital 1*> where the person had been removed to an approved
centre by contractors who were not “staff of the centre” contrary to s.13(2). In the High Court, Feeney
J held that non-compliance with s.13 did vitiate the admission order made under s.14 and by
comparison with s.18 which required compliance with a number of provisions, s.13 did not. This
section concerns the way in which someone is taken to the institution and received there, and the
admission is a separate matter. The Court decided that any wrong that might have potentially been
done “is cured by the complete and proper implementation of the provisions in relation to an
admission order...”**® Hardiman J in the Supreme Court believed there was on the face of it a breach
of 5.13(2) but thought it was extraordinary that the removal system could be so limited and not
address situations that arose suddenly where no hospital staff might be available. He said the legal
qguestion had to be isolated,

This is, does that breach of s.13 ... operate to prevent the making of an admission order under
s.14 and if it did that would it logically also prevent the making of further orders under the
Act? The court can simply see no reason whatever to believe that an irregularity or a direct
breach of s.13 would render what is on the face of a lawful detention on foot of an admission
order invalid.”*"’

He went on to say, “that is not to say that we excuse or draw a veil over the alleged breaches of s.13.
On the contrary, we will say that these breaches, if they occurred are serious matters and that a person
in the position of a Clinical Director may be in a very difficult position... L's right in relation to any
breach of the law is a right to compensation...”1®

Members of staff or authorised persons have no specific statutory powers of restraint in these assisted
admissions. Where it is believed there are risks associated with the assisted admission the clinical
director or consultant psychiatrist can request Garda assistance and the Gardai are obliged to comply
with the request. As discussed above independently, the Gardai are also empowered to remove a
person under s. 12 but the powers granted to the Gardai in s. 12 are not applicable to approved centre
staff and authorised persons.

In MZ v Khattak and Tallaght Hospital Board **° the concerned person’s brother was the applicant for
the recommendation for admission, but the Gardai arranged the removal to hospital as he was in
custody at the time. Peart J was satisfied it followed s.13 and although the person’s brother did not
instigate the removal or organise the ambulance, this was of no material significance as he was
present in the Garda station. Wrongful removal was raised again in EF v Clinical Director of St. Ita’s
Hospital 12 where allegations of unlawfulness were not being considered, instead the applicant was
seeking declarations that the removal was not in accordance with s.13(2) and that the clinical director
had acted ultra vires of those powers by having her restrained and removed to hospital by persons
who were not staff of the hospital. The HSE had engaged a service for assisted admissions by a private
company known as Nationwide Health Solutions Limited. The judgment was delivered more than two
years from the time of the detention so that the applicant had been discharged. The applicant’s
description of her forcible removal to hospital following her exit from a restaurant was that she was
“man-handled” into a car, suffered bruising and those involved did not identify themselves or explain

115 RL [2008] IEHC 11.
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where she was going. The issue was whether the assisted admissions team were “staff” of the
approved centre as required by the Act. The court held that although “staff’ is not defined in the Act
it is a question of fact as to whether someone is a member of staff. Also, the corporate entity,
Nationwide Health Solutions, was addressed as to whether the corporate entity contracted by the HSE
to effect assisted admissions could come within that definition in s.13(2). The Court held that a
corporate entity could not be a member of staff and the people provided by that entity were at all
material times staff of that entity and not staff of the approved centre. Following this decision s.63
of the Health (Miscellaneous Provisions) Act 2009 was enacted to amend s.13(2), to avoid
retrospective challenges where these independent contractors were used and inserted a new s.71A
into the Act. It provides that the registered proprietor of the approved centre is enabled to enter
arrangements with a person for the purposes of arranging for persons, who are the staff of that
person, to provide services under s.13 for the removal of persons to the centre and bringing persons
back to the centre under s.27. The clinical director may authorise the staff of that person to provide
services for up to 12 months, referred to as “authorised persons”. Prior to the amendment of s.13(2)
to provide for the “authorised persons’, apart from the Gardai, only staff of the approved centre were
authorised to do so under s.13(2). The Commission has no apparent supervisory role or standard
setting role with “authorised persons” carrying out such sensitive work.

S.13 is now titled transfer of persons to approved inpatient facilities. In the Heads of Bill, the term
removal as currently enacted in the 2001 Act is replaced with the term “transfer” as this is seen to be
more person-centred. S.13 has also been amended to reflect that only AOs will be eligible to make an
application for involuntary admission. The Heads of Bill in s.13(2) now requires that where the AQO is
unable to arrange for the transfer of the person concerned, they shall contact the clinical director of
the approved inpatient facility specified in the recommendation or a consultant psychiatrist acting on
their behalf, who will arrange for the transfer of the person to the approved inpatient facility by
members of the staff or authorised persons of the approved centre inpatient facility as soon as
practicable, but not later than 12 hours after being contacted. In the Heads of Bill s.71A (transfer of
persons and bringing back of persons to approved inpatient facilities by authorised persons) is moved
from Part 6 and is now numbered as s.13A.

Significant human rights concerns have been raised in respect of the powers conferred on Gardai and
others authorised persons to force persons subject to the 2001 Act to approved centres. Amnesty
International Ireland in their research on the 2001 Act reported that the “involvement of Gardai can
add significantly to the distress experienced by the individual, who is already in a vulnerable state”.1!
This is evident in circumstances where Gardai arrive to a person’s home in a marked Garda car, or
where an admission takes place in public. This statement from a person with lived experience also
illustrates the human rights issues involved:

“When | became unwell ... an ambulance, two police and a swarm of psychiatric nurses and
ambulance staff arrived at my house, even though | had not endangered my own life or those
around me. | was carted off to the local hospital which never would have been my hospital of
choice. When | got there, | was made 'voluntary', the Mental Health Commission were not
informed of my detention ... | was not allowed speak to my boss to try and salvage my job, so
| lost my temporary job and (nearly 4 years down the road) | have lost my career ... My
experience with psychiatry was a very negative one. It nearly destroyed me. | am trying hard
to bounce back from the trauma of it all ... My mental health has been severely damaged by

121 Amnesty International Ireland, “Mental Health Act 2001: A Review” (Dublin: Amnesty International, 2011), at pages 95-
96
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the experience. It was only by meeting or connecting with doctors | can trust that | saw a
future.”?2

The lived experience of persons of these provisions are of concern from a human rights perspective
as it denies the person’s right of the person to dignity, bodily integrity, privacy, and autonomy as
provided for in the Guiding Principles in s.4(8)(b) in the Heads of Bill. There is a concern that Gardai
are not sufficiently trained in relation to assisted admissions and there is a lack of transparency around
the use of independent contractors in assisted admissions.

Assisted admissions should be handled in a very sensitive manner without force to avoid additional
trauma for the person. Everyone involved in the assisted admissions process (including independent
contractors) should be required to undertake training in human rights and de-escalation techniques
and obligated to use alternatives to coercion during the admission. Trained independent advocates
should also be involved. The authors recognise that admission is a very distressing experience for the
person, which can cause long term trauma such as PTSD. Vehicles used in assisted admissions should
be unmarked to avoid long term stigma for persons. There should be a requirement that only trained
people, trusted supporters are involved, and Gardai and independent contractors are only used in
exceptional circumstances. The authors welcome the provision in s.12(7) requiring the creation of
Code of Practice on the functions of the Garda Siochana under the 2001 Act. Similarly, we welcome
s.13A(6) in the Heads of Bill, stating that the MHC will issue a code of practice in relation to the
requirements for assisted admissions to approved inpatient facilities in s.13, s.27 and s.94. We
consider that these codes will be essential in ensuring that the exercise of Garda powers under the
2001 Act and assisted admissions under the Act are carried out in a manner that causes the least
amount of distress to the individual concerned. We also recommend that Gardai and independent
contractors involved in assisted admissions under the 2001 Act be required to undertake human rights
training.

10.1 Recommendations:

Based on the forgoing discussion and analysis of the Heads of Bill we make the following
recommendations:

o To address the human rights concerns relating to provisions in s.12, s.13 and s.13A it is
recommended that these codes will be essential in ensuring that the exercise of Garda powers
under the 2001 Act and assisted admissions under the Act are carried out in a manner that
causes the least amount of distress to the individual concerned.

o Gardai and independent contractors involved in assisted admissions under the 2001 Act be
required to undertake training on human rights and de-escalation techniques and obligated
to use alternatives to coercion during the admission.

o Response teams could be created who have expertise in alternatives to coercion and should
be involved in the assisted admissions process. It is essential that these teams include persons
with lived experience.

o The Inspector be conferred with a statutory power and duty to undertake an annual review
of powers exercised under s.12, s13 and s13A.

o Trained independent advocates should also be involved in assisted admissions.

o Vehicles used in assisted admissions should be unmarked to avoid long term stigma for
persons and respect for their privacy and dignity.

122 Fiona Morrissey “The introduction of a legal framework for advance directives in the UN CRPD era: The views of Irish
service users and consultant psychiatrists” (Ethics, Medicine and Public Health Volume 1, Issue 3, July—September 2015, 325-
338).

46



o There should be a requirement that only trained people, trusted supporters are involved, and
Gardai and independent contractors are only used in exceptional circumstances.

10.2 Section 13B Transfer of persons to emergency department

It appears from the explanatory notes in the Heads of Bill that the DOH decided not to implement ERG
recommendations 44-47. However, draft text is provided in relation to the transfer of persons subject
to the legislation to emergency departments. The authors would welcome clarification in relation to
this provision in the Heads of Bill. The authors have concerns about that appropriateness of
emergency departments for persons experiencing a mental health crisis. Some experts by experience
have advocated for a dedicated emergency department service for persons experiencing mental
distress. There is a need for co-ordination between the facilities for mental and physical mental health
and the relevant health professionals. It is essential that the views of the person who is experiencing
mental distress as to where they would prefer treatment is respected. The person should be offered
treatment in an appropriate environment, and there needs to be some automatic review mechanism
to ensure that persons in mental distress are not left languishing in emergency departments or other
inappropriate facilities, which may be detrimental to their well-being.

10.3 Recommendation

o Based on the forgoing discussion the authors would welcome clarification in relation to s.13B
as provided for in the Heads of Bill.
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11. Mental Health Review Boards

Mental Health Tribunals (MHT) as provided for in the 2001 Act are impartial bodies, have a judicial
character and are independent both of the executive and the parties to a particular hearing. They
carry out independent reviews of the lawfulness of involuntary detention at specified periods of time
as required by the European Convention on Human Rights. One of the supposed benefits of having
these powers exercised by this type of body is that they can operate in a less complicated and
accessible manner than a court. The decisions made by MHT on admission and renewal orders include
the power to affirm or revoke orders in addition to the power to refuse the transfer of a person to the
Central Mental Hospital and to review proposals for psychosurgery under the 2001 Act. Itis important
to note that MHTs do not have any statutory powers relating to the treatment and do not have any
oversight of the use of medication or ECT.

From a human rights perspective the role of MHTs is an essential safeguard for persons subject to the
2001 Act, providing an independent process that reviews the legality of the persons loss of liberty.
However, a recent systematic review of the international literature has highlighted significant issues
with tribunals, indicating that MHTs can further deny human rights, legitimise coercion and restrict
access to justice.'?® The systematic review identified that the participatory potential of MHTs can be
undermined by medicalised and legal cultural practices, that dictate and dominate their
proceedings.® There is also a lack of meaningful involvement of the persons in MHT hearings,
resulting in a sense of “powerlessness” and “procedural unfairness”, which requires a cultural change
to ensure MHTs comply with international human rights law.'?*> This research reflects the experience
of MHTs in Ireland, which will be discussed below.

The ERG was emphatic in its support of the MHTs. However, it identified a number of areas where
the provisions in the 2001 Act could be improved to better safeguard the persons rights. The ERGs
recommendations relating to title and power, timing, composition, attendance, role of the
independent psychiatrist and oversight will be discussed here. There is a further discussion of MHRBs
as provided for in the Heads of Bill in light of international human rights law and other considerations.
However, the authors are concerned that the amendments provided for in the Heads of Bill are
insufficient in safeguarding the rights of persons detained under the 2001 Act.

The ERG recommended that Mental Health Tribunals should be renamed “Mental Health Review
Boards”.1?® This recommendation was suggested by persons who have lived experience of the mental
health legislation who were unhappy with the term MHT. This recommendation has been given effect
in the Heads of Bill and s.16A is now titled “Mental Health Review Boards”. The ERG acknowledged
that respondents to their consultation suggested that the role of the MHTs should be expanded to
cover treatment. However, the ERG decided that decision-making about treatment should continue
to be vested with the multi-disciplinary mental health team. However, the ERG did recommend that
the MHRB should have the authority to establish whether there is an individual care plan in place and
if it is compliant with the law.*?” The ERG also recommended that MHRBs should also establish that
the views of the person as well as those of the multi-disciplinary team were sought in the development
of the care plan.'?® This recommendation do not appear to have been implemented in the Heads of

123 Ajsha Macgregor, Michael Brown & Jill Stavert “Are mental health tribunals operating in accordance with international
human rights standards? A systematic review of the international literature” (Health Soc Care Community: 2019, 27, 494—
513).
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Bill. The authors recommend that an express provision be included in s.16B (powers of review board)
conferring a power and duty on the MHRB to review individual care plans and to make
recommendations as appropriate. The authors are of the view that this is a critical safeguard in
ensuring transparency and accountability in the development and delivery of individual care planning.
This provision will also mean that the MHRBs can respond directly and meaningfully to failures and
shortcoming raised by the person, their legal representative or advocate in respect of the delivery of
care plans.

The ERG recommended that the person’s detention must be reviewed by a MHRB no later than 14
days after the making of the admission order or renewal order concerned.'® S.18 of the Heads of Bill
relates to review by a review board of admission orders and renewal orders and intermediate
admission and intermediate renewal orders. S.18(3) implements the ERG recommendation in respect
of the period of review. It provides that the MHRB will review the detention (admission order or a
renewal order or an intermediate admission order or an intermediate renewal order) not later than
14 days after the making of such order.'*® The authors welcome the implementation of this
recommendation in the Heads of Bills as it enhances the safeguards in respect of persons subject to
the legislation. In the explanatory notes the MHC informed the DOH that the move from 21 days to
14 days will require additional resources with cost implications. It is essential that logistical and
resourcing requirements do not impede the implementation of this recommendation. S.16A(6) now
provides that persons nominated as members of the Seanad, persons elected to either House of the
Oireachtas the European Parliament, or those elected or co-opted as a member of a local authority
are not eligible to sit on a MHRB. The authors welcome the inclusion of this provision in the Heads of
Bill.

In relation to attendance at hearings the ERG recommended a legal right to have a MHRB deferred for
specified periods (2 periods of 14 days) if the person so chooses.’®! Such deferral would have to be
sought through the person’s legal representative. S.18(5) of the Heads of Bill now provides for this.
The authors welcome this amendment and believes that the flexibility that this affords the person is
positive in preparing for a MHRB hearing.

The ERG also recommended that both the person’s legal representative and the responsible treating
clinician must attend a MHRB.**? S.16B(6)(a) has been amended in the Heads of Bill and now provides
that the MHRB will make provision to notify the consultant psychiatrist to attend the review board at
the time and date prescribed by the Commission. Similarly, s.16(6)(c) of the Heads of Bill provides
that the MHRB make provision to notify that the attendance of the legal representative at the review
board, save where the person has specifically requested that the legal representative not attend, or
the person has instructed their own private solicitor to attend the MHRB. The authors do not think
the wording in s.16B sufficiently implements the ERGs recommendations requiring the attendance of
the representative and the responsible treating clinician at MHRB hearings. The text should be
amended to provide greater clarity. The authors agree that where a person does not wish for their
legal representative to attend this decision should be respected.

The ERG further recommended that the following persons may attend the MHRB: the person who has
the right to attend; an advocate if so, invited by the person, the independent psychiatrist who
undertook pre MHRB assessment if requested by the Board, the author of the psychosocial report or
if they are unable to attend, another member of the multi-disciplinary team may attend on their behalf

129 |bid, recommendation 53.
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if requested by the Board.'®* S.17(1)(c) of the Heads of Bill seeks to implement this recommendation.
The ERG made recommendations for changes to the provisions governing the role of independent
psychiatrist in light of other recommendations such as reducing the period of time for MHRB hearings
to take place (14 days). Therefore, the ERG recommended that the person’s detention must be subject
to an assessment report by an independent Psychiatrist with input (to be officially recorded) from
another Mental Health Professional of a different discipline to be carried out within 5-7 days of the
Review Board hearing.®* The ERG also recommended that the 2001 Act be amended to specify a
range of mental health professionals that the independent psychiatrist must consult in preparing the
assessment under s.17, although the ERG did not specify which professionals should be included.3
The ERG further recommended that a psychosocial report should also be carried out by a member of
the multi-disciplinary team from the approved centre who is registered with the appropriate
professional regulatory body (i.e. CORU, Nursing and Midwifery Board or Medical Council) in the same
timeframe as the report from the independent psychiatrist and this report should concentrate on the
non-medical aspects of the persons circumstances.3®

S.16A(7) in the Heads of Bill now provides that member of a panel from which a person is appointed
to a review board or as an independent consultant psychiatrist shall hold office for such period not
exceeding 5 years and on such other terms and conditions as the Commission may determine when
appointing them.*®” This increases the term from 3 to 5 years. The authors have concerns about the
extension to 5 years. There is concern about the effectiveness of the independent consultant
psychiatrist safeguard given the small size of the Irish health system. The authors understand that the
independent consultation psychiatrist rarely (if never) disagrees with the responsible consultant
psychiatrist (RCP) recommendations in relation to detention. The authors consider that a three-year
term is appropriate. The authors recommend that the MHC be required to publish data on the
functioning and decision-making of the independent consultant psychiatrist.

S.17(1)(d) provides that the Commission shall direct in writing a member of the panel of consultant
psychiatrists to examine the person concerned, interview, either in person, or remotely, the
consultant psychiatrist responsible for the care and treatment of the person and one other mental
healthcare professional, other than a registered medical practitioner, that is involved in the care and
treatment of the person, and review the records relating to the person, in order to determine whether
the person fulfils the criteria for detention. They are required to report in writing on the results of the
examination, interviews, and review to the review board and to provide a copy of the report to the
legal representative of the person. This report must be completed and submitted to the Commission
no later than 3 working days prior to the review board hearing. S.17(5) of the Heads of Bill provides
that the consultant psychiatrist responsible for the care and treatment of the person may submit a
report to the review board and such report shall be submitted to the Commission no later than 3
working days prior to the review board hearing. The authors consider that it would be beneficial to
get the report nearer to the Tribunal date as it is more up to date regarding the person’s well-being.
In recognition that a person’s well-being can change significantly in 3 days we recommend that the
RCP should be required to submit report at least 3 hours before Tribunal hearing.

In relation to the oversight of the MHRBs the ERG recommended that the revised legislation should
provide for the oversight of the integrity of the process of Review Boards by the Mental Health
Commission in line with best practice.’® The ERG envisaged that this oversight would include a
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mechanism to allow information in relation to decisions of Review Boards to be published in
anonymised form that would ensure confidentiality for the person and would facilitate decisions to
be available for the Mental Health Commission and/or the public to view.!* S.16B(14) of the Heads
of Bill now makes provision that the Commission will publish on its website appropriately anonymised
versions of the decisions of review boards on a quarterly basis. The authors welcome this amendment
and hopes that the data published will increase scrutiny, transparency of the work of MHRBs and
facilitate greater assessment of the effectiveness of the work of MHRBs in discharging their statutory
obligations. We recommend that s.16B(14) should be amended to require information as to whether
a decision was a majority or unanimous decision be included when published.

In relation to the issue of composition of the MHRBs the ERG did not think it necessary to change the
current composition as provided for in the 2001 Act.2*® This is reflected in the Heads of Bill with the
current membership retained in s.16A(3). It was recommended that the “other person” appointed to
the MHRB should be known as the “community member” and the person appointed to this role should
not be or never have been a Medical Practitioner, Nurse or Mental Health Professional, Barrister or
Solicitor in the State or in another jurisdiction.’** The authors believe this provision should be
strengthened by expressly excluding retired/no longer practicing Medical Practitioners, Nurses or
Mental Health Professionals, Barristers or Solicitors from appointment to MHRBs as “community
members”. It is essential that more persons with lived experience are recruited as community
members of the MHRBs. There should be a requirement that at least 50% of lay members have lived
experience of psychosocial disability.

S.16A(4) provides that a sitting of a MHRB, each member of the board shall have a vote and every
question shall be determined by way of a majority vote. This provision underscores the equal
importance of the perspective and experiences of each member. The authors are concerned that
there is scope for a hierarchical dynamic to take place within tribunals/boards given that there is
different remuneration offered to different categories. The authors understand that consultant
psychiatrists receive a higher fee, followed by practising barristers / solicitors and then by lay
members. Amnesty International Ireland in its research on the 2001 Act reported that in respect of
tribunals the consultant psychiatrist was seen as holding “the balance of power at tribunals”.*? One
participant reported that during training for lay tribunal members, it was made very clear to them that
the layperson should prioritise the reports of the consultant psychiatrists.*

The authors understand that in deciding whether to affirm or revoke the order, the Tribunal
psychiatrist is generally asked for their opinion first. In evidence before the tribunal, the RCP is almost
always asked to submit their evidence before the person detained has an opportunity to speak. In
some cases, the person wants to speak first, but is told to wait until the RCP gives their evidence. The
authors recommend that the format of MHRBs change so that the person is placed at the centre and
given precedence to speak before any other persons attending the hearing. Additionally, the authors
consider that s.16A should be amended to require that a flat rate should apply equally to all members
of the MHRB. This is essential to reflect that the views and experiences of all members are given equal
weight and recognition in the discharge of their functions under the 2001 Act. S.16A(3)(b) provides
that the member of the MHRB who works as a practicing solicitor or barrister shall be the Chairperson
of the MHRB. The authors have similar concerns that the exclusion of the community member in the
legislation from acting as the Chairperson. Given that the MHC provides training for all members of
tribunals, the authors do not see any reason why community members cannot be permitted to
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undertake the role of chairperson of MHRBs. S.16A(c) should be amended to permit community
members to undertake the role of Chairperson.

S.16B(9) amends the existing text of the 2001 Act, which provides that sittings of a tribunal for the
purposes of an investigation by it under this Act must be held in private. S.36B(9) now provides that
the MHRB shall exclude during the sitting of the review board all persons except persons directly
concerned in the review board and such other persons (if any) as the board may in its discretion permit
to remain. The authors welcome provision in the Act for an advocate to attend MHRB meetings as
thisisimportant from an access to justice perspective and maximising the opportunities for the person
to engage with this important safeguard in reviewing the legality of their detention.

S.16B(13) provides that a review board may meet remotely with the agreement of the person who is
the subject of the review. It further provides that in the case of a person who lacks the capacity
necessary to make this decision but has a relevant decision-making support within the meaning of the
2015 Act, then the review board may still meet remotely provided the relevant decision-making
support consents. If the person who is the subject of the review lacks both the necessary capacity and
a relevant decision-making support, the review board should meet in person. The authors welcome
the inclusion of this provision in the Heads of Bill. The recent public health measures have meant that
MHTs have been able to undertake their work remotely and that tribunal members and persons
subject to the 2001 Act have been able to participate effectively in the virtual forum. We acknowledge
that some persons might prefer a remote hearing. S.16B(13) should be amended to provide that the
MHRB should be required to ascertain the persons preference and to comply with the decision of the
person.

The 2001 Act provides the right to legal representation for all persons in relation to MHT hearings.
However, it was not clear if the role was broader than solely representation at MHTs. The Court
referred to this role in EJW v Clinical Director of St. Senan’s Psychiatric Hospital & Mental Health
Commission and held “the patient has legal representation from the moment that the Commission
appoints the legal representative and that the patient’s legal representative is acting on behalf of that
patient, not simply in relation to the hearing of the review which could be more than two weeks away
but generally in order to protect the patient’s interests”.?** S.16C contains a new provision on the
provision of information to legal representatives. S.16C(1) provides that the legal representative
assigned to represent a person, or as the case may be the legal representative otherwise engaged by
a person, on either a Review Board or on an appeal to the Circuit Court, is entitled to access to the
person’s records, provided the person gives their consent. S.16C(2) provides that where persons have
been assessed not to have capacity to consent, the provisions of the 2015 Act will apply. The authors
welcome this inclusion in the Heads of Bill in bringing greater clarity to the issues raised in the EJW
case.

S.16B(6)(e) of the Heads of Bill provides that the MHRB ensure that a person is aware that they are
not obliged to attend a MHRB. The existing provisions on the powers of tribunals in s.49(11) of the
2001 Act, states that a person shall not be required to attend before a tribunal if, in the opinion of the
tribunal, such attendance might be prejudicial to their mental health, well-being or emotional
condition. The authors have serious concerns about 5.49(11) of the 2001 Act as it currently operates.
The authors welcome the deletion of s.49(11) in the Heads of Bill. S.16B(6)(d) requires an approved
inpatient facility and/or MHRB to ensure all relevant supports are provided to a person to enable their
attendance at the relevant sitting of the review board. This includes the attendance of the person’s
advocate if they have engaged one and if they so request. It also enables the person to present their
case to the review board in person or through a legal representative. The authors welcome
recognition of an advocate to attend the MHRB if the person so wishes. However, we are concerned

144 EJW [2008] IEHC 462, at page 26.
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about the inadequacy of independent advocacy for persons subject to the 2001 Act as provided for in
the Heads of Bill. This will be discussed in greater detail below. The authors recommend that where
a person decided not to attend the hearing, they would be entitled to nominate an independent
advocate and/or trusted supporter to attend and participate in their absence.

11.1 International Human Rights Law & the Proposed Amendments on Mental Health Tribunals

As discussed above we welcomed many of the ERG’s recommendations on reform of MHTs as they
relate to the title and power, timing, composition, attendance, role of the independent psychiatrist
and oversight. However, the recommended reforms do not go far enough in supporting and
safeguarding the rights of persons subject to the mental health legislation. These recommendations
are insufficient to make the current tribunals effective in vindicating the rights of persons subject to
the 2001 Act.

The current MHT process does not adequately protect the human rights of persons admitted under
the 2001 Act. Less than 12% of admission orders are revoked at hearing.* Tribunal composition is
heavily weighted towards the medical model and professional opinion with little or no multi-
disciplinary or advocacy input. The Tribunal decision is highly deferent to the evidence of the
responsible consultant psychiatrist, the report of the independent consultant psychiatrist and the
opinion of the tribunal consultant psychiatrist. The opinion of the independent consultant psychiatrist
or tribunal consultant psychiatrist rarely deviates from that of the treating responsible consultant
psychiatrist and does not provide meaningful independent input. The “will and preferences” of the
person have little bearing on Tribunal members decision in affirming or revoking the admission or
renewal order, and presumptions of incapacity are common. The remit of the Tribunal is limited to
considering whether the person meets the definition for mental disorder as set out in the legislation.
The Tribunal remit needs to be expanded to consider issues such as the “will and preferences” of the
person in relation to their admission, detention, care, and treatment. If a person wishes to be treated
on a voluntary basis without coercion, this wish should be respected, and a system of supports should
be put in place to enable a person to be treated in a less restrictive manner regardless of capacity or
insight. In Scotland, the tribunal must consider the content of the person’s AHD when making
decisions. The person should have access to the support of an independent advocate (outside of legal
representation). While it is welcome that the Heads of Bill proposed to permit an advocate to attend
hearings, the provision for independent advocacy services is not sufficiently provided for in the Heads
of Bill (this is discussed in greater detail below). The composition of the Tribunals should be reviewed
to include more multidisciplinary, and advocacy input and to place the “will and preferences” of the
person rather than medical evidence at the centre of the process. All tribunal members should receive
training and education on human rights under the CRPD to provide a greater understanding of the
impact of coercion, and the need to move towards an alternative system of supports, which places
the “will and preferences” of the person at the centre of all MHRB decisions.

The qualitative research exploring service user’s experiences of mental health tribunals indicates the
need for greater support.1#® Service users have described their experiences as follows:

“a deficit in emotional support at perceived critical time points, including their initial transfer
to hospital and before, during, and after their tribunal. In particular, participants who were
physically restrained ... during their transfer to the hospital recalled that the absence of a

145 Mental Health Commission, Mental Health Tribunal Statistics. Available at: https://www.mhcirl.ie/what-we-do/mental-
health-tribunals/mental-health-tribunal-statistics/mental-health-tribunal
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familiar person was extremely disconcerting and frightening at this time... A small number of
participants ... also described feeling scared and anxious about their upcoming mental health
tribunal and its potential outcome and described feeling like they had no one to talk to or
support them at this time... Whilst this was not the experience of all participants, these
participants spoke of the need to have someone to explain the process, help them feel part
of the process and someone to talk to about the tribunal process”.#’

11.2 Recommendations:

Based on the forgoing discussion and analysis of the Heads of Bill the authors make the
following recommendations:

An express provision be included in s.16B (powers of review board) conferring a power and
duty on the MHRB to review individual care plans and to make recommendations as
appropriate. This oversight should include enquiring as to whether the person had meaningful
participation in the development of the care plan. The authors are of the view that this is a
critical safeguard in ensuring transparency and accountability in the development and delivery
of individual care planning. This provision will also mean that the MHRBs can respond directly
and meaningfully to failures and shortcoming raised by the person, their legal representative
or advocate in respect of delivery of care plans. The person should also be automatically
offered the opportunity to develop an AHD with support as part of the individual care plan.
The content of any AHD the person has developed in relation to their mental health treatment
and care preferences should also be considered by the MHRB and respected.

The wording in s.16B does not sufficiently implement the ERGs recommendations requiring
the attendance of the representative and the responsible treating clinician at MHRB hearings.
The text should be amended to provide greater clarity. The authors agree that where a person
does not wish for their legal representative to attend this decision should be respected.

The authors consider that a three-year term is appropriate for the appointment of
independent consultant psychiatrist.

The authors recommend that the MHC be required to publish data on the functioning and
decision-making of the independent consultant psychiatrist.

The authors consider that it would be beneficial to get the report nearer to the tribunal /
board date as it is more up to date regarding the person’s well-being. In recognition that a
person’s well-being can change significantly in 3 days the authors recommend that the RCP
should be required to submit report at least 3 hours before Tribunal hearing.

The authors recommend that s.16B(14) should be amended to require information as to
whether a decision was a majority or unanimous decision be included when published.

S.16A(3) should be amended to expressly exclude retired/no longer practicing Medical
Practitioners, Nurses or Mental Health Professionals, Barristers or Solicitors from
appointment to MHRBs as “community members”.

It is essential that more persons with lived experience are recruited as community members
of the MHRBs. There should be a requirement that at least 50% of lay members have lived
experience of psychosocial disability.
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12. New Part 4 Requirements for Consent to Treatment

The authors note that a number of the recommendations of the ERG have been partially implemented
by way of the Mental Health (Amendment) Act 2015, which is to be welcomed. However, significant
additional changes are needed to the 2001 Act to bring it into compliance with international human
rights law. Part 4 of the Heads of Bill provides in s.56 a definition for consent, s.57 details the
circumstances where treatment not requiring consent is permitted, s.58 on psycho-surgery is to be
deleted, s.59. sets out the regulation of the use of electro-convulsive therapy, s.60 regulates the
administration of treatment and s.61 treatment of children has been moved to Part 8 of the Heads of
Bill. The discussion below will consider the proposed amendments to Part 4 as contained in the Heads
of Bill. The DOH’s general comments on Part 4 of the Heads of Bill indicate that s.56, s.57 and s.57A
are to be divided into 4 categories.*® However, the Heads of Bill document does not contain a section
numbered s.57A. The general comments also note the intention of the Heads of Bill to ensure that a
consultant psychiatrist cannot override the decision of a Decision-Making Representative, Attorney
or Designated Healthcare Representative where they have relevant power to decide. We will
now discuss these provisions in the Heads of Bill and provide context as to the operation of these
provisions under the 2001 Act.

12.1 Definition of Consent to Treatment

Part 4 of the Act contains provisions relating to consent to treatment. The provisions relating to
consent to treatment in mental health services are amongst the most controversial in mental health
legislation. S.56 in the 2001 Act as currently enacted outlines the definition of consent to treatment.
It is linked with s.4, in particular s.4(3). As the legislation currently stands s.4(3) provides that in
deciding under the 2001 Act about the care or treatment of a person, due regard shall be given to the
need to respect the right of the person to dignity, bodily integrity, privacy, and autonomy. Dignity,
bodily integrity, privacy, and autonomy are constitutional rights that also apply to persons subject to
the 2001 Act. However, the provisions currently set out in Part 4 are insufficient in safeguarding the
rights of persons subject to the legislation.

Consent must be obtained freely without threats, or inducements and the consultant psychiatrist
responsible for the person must be satisfied that the person understands the nature, purpose, and
likely effects of the treatment. In addition, the consultant psychiatrist is required to give the person
adequate information in a form and language that they understand the nature, purpose, and likely
effects of the proposed treatment. This section imposes a statutory obligation on the consultant
psychiatrist to ensure the person understands the issues involved with the proposed treatment.

The available research has reported difficulties with the provision in information to persons detained
under the 2001 Act. A qualitative study of service users’ views across the entire trajectory of their
involuntary detention under the 2001 Act identified a number of factors that require action to reduce
the negative impact of involuntary admission on the person subject to the legislation.®® The
qualitative data identified a number of themes in the experience of service users, which included
“feeling trapped and coerced”, a “lack of emotional and informational support”, and “admission
induced trauma”.**® The researchers concluded that to address the issues identified there was a need

148 See the Heads of Bill document, at page 160.

149 See Rebecca Murphy R, David McGuiness Emma Bainbridge, Heike Felzmann, Liz Brosnan, Mary Keys, Kathy Murphy,
Brian Hallahan, Colm McDonald, Agnes Higgins “Service users’ experiences of involuntary hospital admission under the
Mental Health Act 2001 in the Republic of Ireland: highlighting the need for person-centred care” (Psychiatric Services in
Advance: 2017 Nov 1;68(11):1127-1135).

150 |bid. The analysis of the data resulted in the following themes: “Feeling trapped and coerced”, “lack of emotional and
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informational support”, “admission induced trauma” and “person-centred encounters”.
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for a “multi-faceted strategy inclusive of ongoing education and training of all stakeholders in the
principles and practices of person-centred care, the provision of repeated and accessible information
and emotional support to service users during distinct stages of involuntary admission, as well as a
shift in culture to one that minimises the traumatic impact of forced detention on peoples’
psychological well-being”. ! The MHC’s Code of Practice emphasises the importance of the “active
involvement” from “admission to discharge of a resident and their family/carer or chosen advocate,
where appropriate (with the consent of the person) including the provision of adequate

information”.>?

S.56 when enacted was considered positive as it marked a significant contrast with the 1945 Act which
did not include the word “consent” in the legislation. Before the 2001 Act it was presumed that
treatment could be given legally under the common law doctrine of necessity. One of the significant
issues with s.56 is that there is no test of capacity to consent included, which is unfortunate it has
been argued that this could have served to safeguard the person’s rights in respect of treatment
administered under the 2001 Act. This has been addressed in the Heads of Bill and will be discussed
below. In the absence of a statutory definition the relevant case law on consent to medical treatment
is important in informing this Part of the 2001 Act. As such the courts have been called upon to
address this gap.>3

As discussed above s.3 of the 2015 Act provides that a person’s capacity is to be construed
functionally. S.3(1) explains that this involves “a person’s capacity shall be assessed on the basis of
his or her ability to understand, at the time that a decision is to be made, the nature and consequences
of the decision to be made by him or her in the context of the available choices at that time”.>* As
discussed above the Heads of Bill has sought to align the approach in the 2015 Act with the amending
legislation. The approach to assessing capacity to consent in the 2015 Act places an emphasis on
supporting the person to make decisions and to safeguard a person’s decision-making. S.3(3) of the
2015 Act provides that a person cannot be regarded as unable to understand the information relevant
to a decision if they are merely unable to understand an explanation of it and the use of clear language,
visual aids or any other means of communication is required. S.3(4) provides that if the person can
retain the information relevant to a decision for a short period only, this does not prevent them from
being regarded as having the capacity to make the decision. S.3(5) provides that where a person lacks
capacity in respect of a decision on a particular matter at a particular time, this does not prevent them
from being regarded as having capacity to make decisions on the same matter at another time. S.3(6)
provides that where a person lacks capacity in respect of a decision on a particular matter, this does
not prevent them from being regarded as having capacity to make decisions on other matters. S.3(7)
provides that information relevant to a decision shall be construed as including information about the
reasonably foreseeable consequences of each of the available choices at the time the decision is made
or failing to make the decision. Therefore, s.3 of the 2015 Act effectively seeks to provide a more
robust process aimed at supporting the decision-making of persons who come under the scope of the
legislation.

However, the issue of consent of persons subject to the 2001 Act has remained regulated by Part 4 of
the 2001 Act. S.136(1) of the 2015 Act provides that nothing in that legislation authorises a person to
give treatment for mental disorder, or to consent to being given treatment for mental disorder, if, at
the time when it is proposed to treat the person, their treatment is regulated by Part 4 of the 2001

151 1bid.

152 “Mental Health Commission Code of Practice: Code of Practice on Admission, Transfer and Discharge to and from an
Approved Centre, Issued Pursuant to Section 33(3)(e) of the Mental Health Act, 2001” (Dublin: Mental Health Commission,
September 2009).
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154 See 5.3(1) of the Assisted Decision-making (Capacity) Act 2015.
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Act. The Report of ERG recommended that autonomy and self-determination should be included in
the set of guiding principles in revised mental health legislation.’® The ERG considered that these
were key principles to inform the interpretation of s.56 and s.57 of the 2001 Act relating to
consent to treatment.  As discussed above consent under Part 4 applies only to involuntary
persons. The consent of a voluntary person is dealt with under the relevant common law rules on
consent as they apply to other types of medical treatment. Under the relevant common law, a
voluntary person has an unqualified right to refuse treatment. However, as the ERG noted “this
is not always clearly understood by or clearly articulated to mental health service users on
admission”.®® To address the lack of clarity the ERG recommended that the 2001 Act be
amended specifically to provide for the right of voluntary persons to refuse treatment.’® In
addition, the ERG recommended that any such revised legislation should explicitly provide that all
persons (voluntary and involuntary) must give informed consent to treatment and be advised
about the support available to them under the new capacity legislation to make informed
decisions regarding their treatment. The ERG also recommended that consent as defined in
s.56 should be amended to acknowledge that consent can also include consent given by a person
with the support of a family member, friend or an appointed “carer”, “advocate” or support
decision maker appointed under what has now become the 2015 Act.

In the Heads of Bill Part 4 of the Act has been retitled “requirements for consent to treatment”.
The authors welcome the change in the title of this part of the legislation as it highlights that
requirements need to be met before treatment can be administered. S.56 appears to have
been renamed “definition” and seeks to align the 2001 Act with the 2015 Act. S.56(1) provides that
consent must be obtained by a mental healthcare professional before commencing any treatment
for a person, save where expressly provided for in the legislation. S.56(2) provides that in order for a
person to “consent” to any treatment the following criteria must apply:

(@) a person must have capacity as defined in s.3 of the 2015 Act,

(b) all relevant information in relation to the treatment must be provided to the person in

accordance with s.3 of the 2015 Act, and

(c) consent for any treatment must be voluntary.

S.56(3) provides that a person may withdraw their consent to any treatment at any time.
S.56(4) states that it shall be presumed that every person has capacity to give their consent to, or to
refuse, treatment unless the contrary is shown in accordance with the provisions of s.3 and s.8 of the
2015 Act. S.58(5) provides that where the responsible consultant psychiatrist reasonably considers
that a person may lack capacity to consent to or refuse treatment, then a capacity assessment shall
be carried out by the consultant psychiatrist responsible for the persons care and treatment, or they
can arrange for another mental healthcare professional on the multi-disciplinary team to carry out the
assessment, and the details recorded in the person’s clinical file.

S.56(6) provides that where the consultant psychiatrist responsible for the care and treatment of the
person, or other mental healthcare professional, concludes that the person lacks capacity to consent
to, or to refuse, treatment, then they must arrange for the person to be examined by a second mental
healthcare professional, who is not involved in the care and treatment of the person concerned, and
who is not a spouse or relative of the person. S.56(7) further provides that if both mental healthcare
professionals are of the view that the person lacks capacity to consent to or refuse treatment, then
the person shall be deemed to lack capacity. S.56(8) provides that where the second mental
healthcare professional finds that the person does not lack capacity, then the person shall be deemed

155 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
56.
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157 |bid, at page 59.
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to have capacity. S.56(9) requires that capacity assessments carried out under s.56(5) and (6)
subsections (5) should be recorded in the person’s clinical file. S5.56(10) states that the person or a
person nominated by them are entitled to copies of all of the assessment carried out in relation to
their capacity. S.56(11) further provides that a person in deciding on their treatment, can consult with
a person or persons of their choosing prior to making the decision, including family, carers, or their
advocate. Finally, s.56(12) provides that the MHC will prepare and publish a Code to govern capacity
assessments.

The authors welcome the amendments to s.56 of the 2001 Act as provided for in the Heads of Bill.
The lack of a definition as discussed above has been problematical in practice. However, the authors
are concerned that while s.56 seeks to align the 2001 with the 2015 Act, the current text will not
be sufficient to deliver upon the requirements of the CRPD as discussed above. The text of s.56 is
focused upon the process for assessing whether a person has mental capacity with insufficient
detail on how the person should be supported in the exercise of their legal capacity. S.56
should include a requirement to provide support to persons subject to the 2001 when their
capacity is called into question. The presumption of capacity to consent needs to be strengthened in
s.56 in alignment with the 2015 Act. This presumption of capacity should not be displaced until all
appropriate supports have been in put in place to enable the person to exercise their capacity to
consent. There should be a requirement to document supports put in place if depriving a person
of their capacity. This should include support persons, independent advocacy, information in a
format the person understands, time to consider the information and AHDs.

As discussed above s.56(11) provides that a person in deciding about their treatment under this Act,
can consult with a person or persons of their choosing prior to making the decision, including
family, carers, or their advocate. However, the authors recognise that family and carers may
not be appropriate supporters in some situations. It is important that person include a nominated
designated healthcare representative in their AHD. We do not consider this provision sufficient in
supporting persons whose capacity to make decisions has been questioned. A right to independent
advocacy will be discussed below, the provision of which is an essential support for the person in
making decisions about treatment and engaging with an assessment of their capacity. The authors
consider that it is essential that s.56 explicitly provides that a person’s advocate and other support
persons should be involved in the capacity assessment if the person so wishes.

12.2 Recommendations:

Based on the forgoing discussion and analysis of the Heads of Bill the authors make the following
recommendations:

o S.56 should include a requirement to provide support to persons subject to the 2001 when
their capacity is called into question.

o S.56 should explicitly provide that a person’s advocate and other support persons should be
involved in the capacity assessment if the person so wishes.

o The presumption of capacity to consent needs to be strengthened in s.56 in alignment with
the 2015 Act. This presumption of capacity should not be displaced until all appropriate
supports have been put in place to enable the person to exercise their capacity to consent.
There should be a requirement to document supports put in place if depriving a person of
their capacity. This should include support persons, independent advocacy, information in a
format the person understands, time to consider the information and AHDs.

o Other supports appropriate to the person’s needs should be considered on an ongoing basis
and put in place to enable them to exercise their capacity. This should include the
development of an AHD after discharge.
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12.3 Treatment Not Requiring Consent

S.56 of the 2001 Act sets out the definition for “consent” while s.57 of the 2001 Act details the
circumstances where treatment can be given to a person without their consent. As things currently
stand where the consultant psychiatrist believes it is necessary to save the life of the person, or to
restore health, alleviate the condition, relieve suffering, and the person is incapable of consenting due
to the mental disorder, then treatment can be given without consent. This provision in s.57 is broad
in scope and is certainly broader than the common law doctrine of necessity. This provision vests
significant responsibility and power with the relevant consultant psychiatrist in deciding whether a
person has capacity to consent to treatment. Additionally, the consultant psychiatrist effectively acts
as a substitute decision-maker for the person following their determination that they lack the capacity
to decide about their treatment. S.57 has been criticised for inadequately protecting the rights of
persons subject to the 2001 Act.®®

The inadequacy of s.57 has been highlighted in the case law on the 2001 Act. In M.X. v HSE®* the
applicant a person involuntarily detained under the 2001 Act argued that her treatment under s.57 of
the 2001 Act and this provision was repugnant to the Constitution, incompatible with the European
Convention on Human Rights and failed to have due regard for the provisions of CRPD. However, the
High Court in this case decided that s.57 did not apply in relation to forms of treatment specified in
s.60 of the 2001 Act. S.60, which will be discussed below deals with a position where it is necessary
to administer medicine for a continuous period of time. MacMenamin J concluded that the provisions
of s. 57(1) were not engaged in this case.®

As mentioned above s.57 of the 2001 Act effectively provides that in certain circumstances the right
of involuntary persons to refuse treatment can be overridden by a relevant consultant psychiatrist. It
is important to note that a person who is involuntarily detained has the same right to refuse treatment
as individuals admitted on a voluntary basis unless they are found to lack capacity to consent. The
difficulty is that most people admitted on a voluntary basis are found to lack capacity to consent, so
their treatment refusal is overridden. The ERG was critical of s.57, acknowledging several difficulties
with its operation from a human rights perspective, mainly in that the consultant psychiatrist who
makes treatment decisions is also the person who decides if the person has the capacity required to
give or refuse consent to proposed treatment in the first instance. The ERG considered this conflict in
s.57 as “unsatisfactory as currently constructed”.'®® The ERG also acknowledged that since Part 4 of
the 2001 Act was commenced the “examination” of a person to determine their capacity has been
“less transparent than it should be and that any such consideration of capacity effectively has always
been subject to the Consultant Psychiatrist’s right to make a decision on treatment where the person

lacks capacity”.162

S.56 and s.57 now sharply contrast with the corresponding provisions on capacity as contained in the
2015 Act. Under the 2015 Act the presumption of capacity to make decisions regarding treatment
and care are clearly expressed as a guiding principle underpinning the legislation. As such the authors
welcome the amended text in the Heads of Bill and the intention to align the 2001 Act with the 2015
Act and the revised principles in s.4 of the Heads of Bill. These provisions in the Heads of Bill are
important as they better comply with Ireland’s obligations under the relevant regional and
international sources of human rights law as discussed above. However, it is essential that the
presumption of capacity to make treatment/care decisions is realised in practice. There is concern

158 Amnesty International Ireland, “Mental Health Act 2001: A Review” (Dublin: Amnesty International, 2011), at page 138.
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161 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
57.
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that the provisions in the Heads of Bill might not be effective in ensuring that all persons admitted to
approved centres on either a voluntary, intermediate, or involuntary basis will have their decisions
about treatment respected.

The authors welcome the inclusion of the human rights informed principles as contained in s.4 of the
Heads of Bill. It is essential that these principles are respected in the application of s.57 (treatment
without consent). S.4(2) requires that a person shall not be considered as unable to make decisions
affecting themselves unless all practicable steps have been taken, without success, to help support
them. S.4(4) recognised that a person shall not be considered as unable to decide merely by reason
of making, having made, or being likely to make, an unwise decision and s.4(5) provides that where a
person lacks capacity in respect of a decision then the provisions of the 2015 Act apply. The perceived
rationality of a decision along with “lack of insight” are commonly used to deprive people of their
liberty and capacity to make treatment decisions in the mental health context, even though the
research suggests that the vast majority of persons who receive inpatient services have the capacity
to make these decisions.'®® A recent Irish study suggested 98% of persons receiving mental health
inpatient treatment had either full capacity (47.4%) or partial capacity (50.7%) to make treatment
decisions, compared to 73% of medical inpatients.®*

However, the ERG noted that in practice most existing involuntary persons are deemed to lack
capacity to consent to treatment and that it is rare that a person deemed to have a mental disorder
as defined in the s.3 of the 2001 Act and also be deemed to have capacity to make decisions on
treatment. This observation by the ERG is troubling given the research citied above, reports that a
high percentage of persons receiving inpatient treatment have full or partial capacity. The fact that
the majority of involuntary persons are deemed to lack capacity to consent to treatment needs to be
closely monitored. This indicates that the statutory requirement that the persons consent for
treatment in an approved centre is effectively side-stepped by clinicians. With these concerns
informing its thinking the ERG acknowledged “a clear need to strengthen and separate out the current
process of assessing the capacity of the individual to establish if he/she is in a position to give their
informed consent to treatment options recommended”.®® It is also essential that supports should be
put in place in all approved centres where the person needs assistance to exercise capacity.

The ERG recommended that regardless of the presumption of capacity at common law, a formal
capacity assessment should be undertaken if at the time of admission, the admitting mental health
professional forms the view that the person may lack the capacity to understand and give their
informed consent to the proposed admission.’® The ERG also recommended that if the person
disagrees with the mental health professional’s decision relating to their capacity, the person can have
that decision reviewed by the MHRB when reviewing the detention of the person.!¢’

It is useful to set out here the main recommendations made by the ERG to reform the provisions
relating to s.57. The ERG recommended that s.57 should be amended so that the informed consent
of a voluntary person is required for all treatment. The ERG recommended that informed consent
should also be required from involuntary persons who are deemed capable of giving consent.
Additionally, it recommended that a Consultant Psychiatrist, after consultation (which needs to be
officially recorded) with at least one other mental health professional of a different discipline involved
in the treatment of the person, may administer treatment to a detained person who is considered to
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lack capacity, where the person does not have a decision making representative and the consultant
psychiatrist considers it immediately necessary for the protection of life of the person, for protection
from a serious and imminent threat to the health of the person, or for the protection of other persons
that they should receive such treatment and there is no safe and effective alternative available. It was
also recommended that where a person is considered to lack capacity but has a decision-making
representative appointed under the 2015 Act, the decision-making representative can accept
or refuse treatment for the person. However, the ERG also recommended that the
consultant psychiatrist can override the decision of a decision-making representative to refuse
treatment on behalf of an involuntary person in emergency circumstances where they form the
view that the treatment is necessary, the person is injurious to themself, or others and no
other safe option is available. The ERG further recommended that a MHRB would be required to
meet within 3 days to determine that the treatment was given in the appropriate
emergency circumstances. In circumstances where the MHRB agrees that the circumstances
were of an emergency nature, then the treatment authorised by the consultant psychiatrist can
continue for as long as the emergency circumstances continue but will be subject to other
provisions relating to second opinions etc.

S.57 of the Heads of Bill retitles this provision “treatment not requiring consent” and implements
many of the ERG’s recommendations. S.57(1) reiterates that the consent of a person shall be required

for treatment, however this is subject to subsections (2), (3), (4) and (5) of s.57. S.57(2) provides that
where following a capacity assessments in .56, the person is found to lack capacity, then treatment
may be administered in the following circumstances:

(a) the person has an attorney (as defined in the 2015 Act) who has been authorised by the
person to make healthcare decisions in accordance with the 2015 Act, which include decisions
refusing treatment, or

(b) the person has a Decision-Making Representative (as defined in the 2015 Act) who has
been authorised by the Court to make healthcare decisions in accordance with the 2015 Act,
which include decisions refusing treatment, or

(c) the person has a Designated Healthcare Representative on whom they have conferred
power under their Advance Healthcare Directive to consent to, or to refuse, treatment based
on the known will and preferences of the person in accordance with their Advance Healthcare
Directive, or

(d) the person has an Advance Healthcare Directive, as defined in Part 8 of the 2015 Act, which
includes a provision, or provisions, on the specific treatment proposed, and (e) the parties
referred to in (a), (b), (c) or (d) consent to the treatment so authorised.

T.57(3) provides that where, following the capacity assessments in s.56, the person is found to lack
capacity but the person does not have at the time the treatment is required— (a) a decision-making
representative or attorney or a designated healthcare representative, or (b) a decision-making
representative or an attorney or a designated healthcare representative who has the requisite
authority to take healthcare decisions on the person’s behalf, or (c) there is no provision relating to
the specific treatment proposed in the advance healthcare directive or enduring power of attorney,
then an application shall be made to the Court pursuant to Part 5 of the 2015 Act. S.57(4) provides
that where a decision on an application made to the court under s.57(3) is awaited, treatment may be
given to the person concerned if it is immediately necessary for the protection of life of the person,
for protection from an immediate and serious threat to the health of the person, or for the
protection of other persons that they should receive such treatment and there is no safe and effective
alternative available, except treatment given under s.59 (ECT). S.57(5) seems to provide for the
disposal of consent that where medicine is being administered to a person subject to s.60(1). The
authors are concerned about the provision in 5.57(3) that treatment may be given to the person
concerned if it is immediately necessary for the protection of life of the person, for protection from
an immediate and
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serious threat to the health of the person. Treatment should only be given without consent in
emergency circumstances where there is an imminent threat to the life of the person or others. All
practical supports should be put in place and exhausted before this can occur and should only apply
for the shortest period possible.

S.57(6) provides for treatment without consent prior to the making of an admission order or
intermediate admission order under s.14, s.14A or s.23, can only be given if it is immediately necessary
for the protection of life of the person, for protection from an immediate and serious threat to the
health of the person, or for the protection of other persons that they should receive such treatment
and there is no safe and effective alternative available, except treatment given under s.59. Again,
there is concern with the language in s.57(6) regarding serious threat to health of person. The authors
consider this wording too wide and provides opportunity to give treatment in circumstances where
there is no immediate threat to life of person or others.

S.57(7) provides that voluntary persons must give informed consent to any proposed treatment,
including treatment set out in 5.59 (ECT) and s.60 (administration of medicine), and a voluntary person
may withdraw their consent or refuse treatment at any time. The inclusion of these provisions in the
Heads of Bill are very important and better safeguard the legal capacity of voluntary persons. Finally,
s.57(8) requires that where treatment is given without consent under s.57(4) or s.57(6), it is to be
noted on the person’s clinical file, the MHC needs to be informed in writing within 24 hours of the
treatment being administered, and if the person concerned so wishes, a member of the person’s
multi-disciplinary team will notify their family, or another person nominated by them.

The authors welcome the amendments to s.56 and s.57 as they can be seen as strengthening the rights
of persons admitted on a voluntary, intermediate, and involuntary basis under the 2001 Act.
Importantly the revised provisions are linked to the presumption of capacity now recognised in s.4
(guiding principles) of the Heads of Bill. As mentioned above the research suggests that the majority
of persons receiving inpatient mental health services in Ireland have either full capacity or partial
capacity to make treatment decisions.'®® There is concern that assessment of capacity can be
subjective, and people are often found to lack capacity to consent when disagreeing with the
treatment proposed. The authors welcome the provisions in s.57 which recognise the rights of the
person to consent and refuse treatment. In particular, we welcome the rejection of the ERG’s
recommendation that a valid and applicable advance healthcare directive could be overridden if at
the time when it is proposed to treat the person, they are suffering from a mental illness and their
detention and treatment is regulated by Part 4 of the 2001 Act. This is a welcome development that
aligns with Ireland’s obligations under international human rights law as discussed above. It is
essential that there should no exclusion in relation to the applicability of AHDs in relation to mental
health treatment and they should apply equally in all healthcare contexts.

S.57(3) provides that following the capacity assessments where the person is found to lack capacity
but the person does not have at the time the treatment is required a decision-making representative
or attorney or a designated healthcare representative, a decision-making representative or an
attorney or a designated healthcare representative, or advance healthcare directive or enduring
power of attorney as provided for by the 2015 Act an application can be made to the court in line with
Part 5 of the 2015 Act. The authors consider that it is essential to develop an awareness raising
strategy around the supports and advance planning provisions in the 2015 Act. It is vital that everyone
admitted to an approved centre is automatically given the opportunity to develop an AHD as part of
discharge planning and independent support is provided to do this to avoid the need for treatment
without consent and substitute decision-making. This is crucial to ensure that the will and preferences
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of the person are respected and that substitute decision-making via the court is avoided. This will also
minimise the administration of treatment in emergency situations as provided for in s.57(4).

12.4 Recommendations

o The authors welcome the provision in s.57, which should increase the opportunities for
developing AHDs and respect for the will and preferences of persons subject to the legislation.
Provision should be made to raise awareness of the 2015 Act and support be provided to
persons using mental health services to understand and avail of the supported decision-
making provisions in the 2015 Act.

o The amending legislation should place a requirement on mental health professionals to
demonstrate what supports they put in place to enable the person to exercise capacity before
there is any finding of incapacity. All practical steps to support the person should be
exhausted. It should be difficult to rebut the presumption of capacity, and there should be
strong evidence to rebut it including the use of all appropriate supports.

o The authors are concerned about the provision in s.57(3) and s.57(6). Treatment should only
be given without consent in emergency circumstances where there is an imminent threat to
the life of the person or others. All practical supports should be put in place and exhausted
before this can occur and should only apply for the shortest period possible.
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13. Psycho-surgery

S.58 of the 2001 Act outlines the requirements for consent to psycho-surgery and provides that it
must not be performed on a person unless two conditions are met. The first is that the person gives
consent in writing, and the psychosurgery is authorised by a tribunal. The second is that the person’s
consultant psychiatrist must notify the Commission of the proposed psychosurgery and the
Commission is obliged to refer the matter to the tribunal. The tribunal will sanction the treatment only
where it is satisfied that it is in the best interests of the health of the person, otherwise it will refuse
to authorise it. The provisions regarding the tribunal and the right of appeal to the Circuit Court apply
to this aspect of treatment. S.58 provides that treatment must not be administered until the time for
an appeal has lapsed, or the matter has been determined. In respect of children detained under the
2001 Act, psycho-surgery is only permitted where it is approved by the District Court.®® Psychosurgery
is defined as any surgical operation that destroys brain tissue for the purposes of ameliorating a
mental disorder.

The MHC has not developed a code of practice on the use of psychosurgery, reflecting that this
provision is not used. However. the MHC developed Form 15 to deal with applications relating to
psycho-surgery, although never used.'’® A Private Members Bill titled the Mental Health (Involuntary
Procedures) (Amendment) Bill 2008 had proposed to delete 5.58 of the 2001 Act.'’* However, this
provision was dropped when the Bill was finally enacted as the Mental Health (Amendment) Act
2015.17? The rationale for not moving forward with the provision to repeal s.58 was discussed as part
of the Seanad debate on the general principles of the Bill. The Minister of State John Moloney argued
that the repeal of s.58 would mean that there would be no legislative protection for persons in respect
of psychosurgery, namely the requirement of obtaining the persons consent.!”® Therefore, he
contended that the repeal would reduce the safeguards for persons subject to the 2001 Act.

The ERG did not consider s.58 in its Report. The only reference to psychosurgery is in the context
of a discussion of the functions of the MHT under the Act.'# It is regrettable that the ERG did
not consider the significant human rights issues involved in the provision for psycho-surgery
under the 2001 Act. Amnesty International Ireland identified in its analysis of the 2001 Act, that
s.58 does not sufficiently safeguard persons subject to the 2001 Act in line with Ireland’s
obligations under international human rights law. In the 2018 Annual Report the United Nations
High Commissioner for Human Rights expressed concern about the use of psycho-surgery from an
international human rights perspective.}’> In Amnesty International Ireland’s review it identified
major questions as to the efficacy of psychosurgery as a form of treatment for mental health
problems, noting that psycho-surgery is no longer performed in Ireland.'’® Therefore, Amnesty
International identified two law reform options in respect of s.58. The first was to prohibit
psychosurgery under Irish law; the second was to subject psychosurgery to more rigorous procedural
safeguards, which they also recommended in respect of the use of ECT under the 2001 Act.””

169 §.25(12) of the 2001 Act.

170 See “Form 15 Proposal to Perform Psychosurgery Involuntary Patient (Adult)”. (Dublin: Mental Health Commission,
Revised August 13th, 2013).

171 Mental Health (Involuntary Procedures) (Amendment) Bill 2008.

172 Mental Health (Amendment) Act 2015.

173 See 190 Seanad Debates 490 (25t June 2008). The provision on repealing s.59 was dropped when the Bill was passed by
the Seanad on the 24t of March 2011.

174 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
42.

175 “Mental health and human rights: Report of the United Nations High Commissioner for Human Rights” (Geneva: Annual
report of the United Nations High Commissioner for Human Rights and reports of the Office of the High Commissioner and
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As discussed above the 2001 Act is at odds with Ireland’s obligations under the CRPD. Ireland’s
ratification of the CRPD necessities a rigorous review of the 2001 Act considering our evolving
understanding of the relevant human rights obligations. Article 17 of the CRPD affirms that persons
who experience mental health difficulties have the same right as anyone else to respect for their
physical and mental integrity. Article 17 seeks to prohibit coercive treatment in psychiatry and is
closely related to Article 12 (legal capacity / equal recognition before the law) & Article 14 (the right
to liberty) and Article 15 (freedom from torture or cruel, inhuman, or degrading treatment or
punishment). The authors note that in the Heads of Bill the section on psycho-surgery is to be deleted.
We consider that it would be more appropriate to include an express provision in the amending
legislation prohibiting the use of psychosurgery in respect of both adults and children and young
person’s subject to the mental health legislation. This prohibition would extend to voluntary,
intermediate, and involuntary persons.

13.1 Recommendation

o The authors note that in the Heads of Bill the section on psycho-surgery is to be deleted. We
consider that it would be more appropriate to include an express provision in the amending
legislation prohibiting the use of psychosurgery in respect of both adults and children and
young person’s subject to the mental health legislation. This prohibition would extend to
voluntary, intermediate, and involuntary persons.
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14. Electroconvulsive Therapy (ECT)

The provisions relating to the use of electroconvulsive therapy (ECT) have been amongst the most
controversial provisions in the 2001 Act and raise significant human rights issues. As discussed above
the CRPD Committee have been clear “... involuntary treatment, including forced sterilization and
surgical castration; the use of physical, chemical or mechanical restraints, solitary confinement,
corporal punishment, the practice of electroconvulsive therapy ...[and] the excessive use of force”
may amount to torture or cruel, inhuman or degrading treatment.?’® As such the Committee has been
unequivocal in requiring State Parties to the CRPD to prohibit practices such as ECT. The World Health
Organization (WHO) has similar concerns about the use of electro-convulsive therapy in mental health
services.'” WHO Standard 4.2 in its QualityRights Tool Kit provides “[e]lectroconvulsive therapy,
psychosurgery and other medical procedures that may have permanent or irreversible effects,
whether performed at the facility or referred to another facility, must not be abused and can be
administered only with the free and informed consent of the service user”.*® The WHO specifically
state that ECT should not be given without the free and informed consent of service users. As such
s.59 is at odds with the relevant human rights law and WHO standards and criteria for the use of ECT.

S.59 of the 2001 Act places an obligation on the MHC to make rules regulating the use of ECT. The
term “patient” is defined in the 2001 Act and as construed in s.14 means a person who is subject to
an admission or renewal order. One of the main safeguards provided in s.59 against the use of ECT is
that it can only be administered to a person when they provide their written consent. However, where
the person is unable to give consent, ECT must be approved by the consultant psychiatrist who has
responsibility for the care and treatment of the person and another consultant psychiatrist following
a referral of the matter to them by the first consultant psychiatrist. There is no requirement
prohibiting the use of ECT until such time as the admission order has been affirmed by the MHT. This
means under the 2001 Act as it currently operates a person could be involuntarily detained and
forcibly given ECT before the Tribunal considers the admission order.

S.59 as it was enacted provided an exemption to the rule that a person must consent to ECT, in that
the term “unwilling” was included in the original text of s.59. This meant that a programme of ECT
could be administered for a period over 3 months where the person was unwilling to consent. This
meant that a person who was considered to have capacity to consent to or refuse treatment could be
forced to have ECT regardless of their competent refusal. Following significant human rights advocacy
for the reform of s.59, the provision was eventually amended by the Mental Health (Amendment) Act
2015. This legislation removed the word “unwilling” from the text of s.59. While the term “unwilling”
to consent to the administration of ECT was deleted (s. 59 (1) (b)), the reality is that, under the 2001
Act, people can still be administered ECT without their permission once their treating psychiatrist and
another psychiatrist deem, they are “unable” to consent.’®! S.59 does require that a second
consultant psychiatrist approve of the course of treatment. However, there is no requirement that
that they be independent of the treating psychiatrist.

The MHC first prepared Rules on the use of ECT that came into force on 1% of November 2006.
Subsequently an independent review of the Rules was carried out between September and December

178 See Guidelines on article 14 of the Convention on the Rights of Persons with Disabilities: The right to liberty and security
of persons with disabilities (Geneva: Committee on the Rights of Persons with Disabilities, adopted during the Committee’s
14th session, held in September 2015).

179 See “WHO QualityRights Tool Kit: Assessing and improving quality and human rights in mental health and social care
facilities” (Geneva: World Health Organization, 2012).

180 |bid, at page 83.

181 See Fiona Morrissey, “Electroconvulsive therapy is still given to patients who don’t want it” (Irish Examiner, 20t January
2016). Available at: https://www.irishexaminer.com/opinion/columnists/arid-20377065.html
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2008, which involved stakeholder consultation.*®? The Rules were then revised to take account of the
recommendations arising from this review and the amended Rules subsequently came into force on
the 1% of January 2010. As a result of the enactment of the Mental Health (Amendment) Act 2015,
the Mental Health Commission produced a third version of the rules governing ECT, which came into
effect on the 15™ of February 2016. As mentioned above prior to the commencement of the 2015
Act, it was possible for the administration of ECT to persons who were unwilling to consent to the
treatment. The position is now that ECT cannot be administered to a person who is unwilling to give
consent. Therefore, since the commencement of the Mental Health (Amendment) Act 2015 ECT can
only be administered to a person without consent in circumstances where it has been determined
that the person is unable to give consent to the treatment. The Rules provide detailed guidance for
persons working in approved centres, specifically for staff involved in the delivery of ECT therapy to
persons in approved centres.

The provisions permitting and regulating the use of ECT have been the subject of intense debate since
the 2001 Act was commenced. As mentioned above s.59 of the 2001 Act requires the written consent
of a person where ECT is to be administered. However, s.59 permits the disposal of consent in respect
of involuntary persons who are considered unable to give consent. The ERG was in clear agreement
that the principles recommended in s.57 whereby persons must give informed consent to treatment
should equally apply to ECT. In this regard, the ERG recommended that the authority to give ECT
without consent in any circumstance where the person is considered to have the capacity to give
consent but unwilling to do so should be removed. This recommendation was no doubt was
instrumental is the removal of the term “unwilling” from s.59 in 2015.%8 However, given that many
persons admitted under the 2001 Act are determined to lack capacity, it is uncertain as to whether
this amendment to the 2001 Act has provided a more robust protection for persons subject to the
2001 Act or brings about any substantive change in practice to the use of ECT.

The ERG was cognisant of the decision-making supports that were to be introduced in the 2015 Act.
The ERG agreed that in circumstances where a person is unable to give consent, but a decision-making
representative appointed under the 2015 Act for the person, gives consent on the person’s behalf to
ECT, then ECT may proceed. The scenario where a person does not have capacity and a Decision-
Making Representative does not consent to ECT was discussed and deliberated upon at length by the
ERG. The ERG accepted the need to allow for refusal of ECT by a decision-making representative to
be over-ruled in limited circumstances. They recommended that decisions should be subject to a
robust review mechanism in the form of a MHRB, which must convene within 3 days of any such
decision being taken. It would then be a matter for the MHRB as to whether, based on the facts
presented, the administration of ECT should proceed.

S.59 has been amended in the Heads of Bill to reflect changes required as a result of amendments to
s.56 (definition) and s.57 (treatment not requiring consent). S.59(1) provides that a programme of
electro-convulsive therapy shall not be administered to a person unless the person gives their consent
in writing to the administration of the programme of therapy. However, this requirement is negated
by 5.59(2) that provides that following a capacity assessments in s.56 where a person is found to lack
capacity, then the provisions in s.57 (treatment not requiring consent) apply. S.59(3) provided that
the MHC will make rules providing for the use of ECT and a programme of ECT cannot be administered
to a person except in accordance with these rules.

182 See “Mental Health Commission Rules: Rules Governing the Use of Electro-Convulsive Therapy” (Dublin: Mental Health
Commission, Version 3, February 2016).

183 The Group recommended that the first possible opportunity should be taken to effect this change in the context of any
future miscellaneous health bill.
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The authors are deeply concerned about the provision for ECT in the Heads of Bill. The ERG made
recommendations that sought to provide some additional procedural safeguards around the use of
ECT. The reasons for not implementing fully the recommendations of the ERG were not explained in
the Heads of Bill document. Regardless, the recommendations of the ERG were insufficient to
safeguard the human rights of persons subject to the 2001 Act. In light of the significant human rights
issues discussed above the authors recommend that ECT be prohibited without the express free and
informed consent of the person subject to the 2001 Act.

14.1 Recommendations:

o The Heads of Bill should not permit ECT to be administered where the person is considered
unable to consent unless they have specifically consented to it in advance through an AHD or
designated healthcare representative, Decision Making Representative or enduring power
of attorney. ECT should not be given outside of life-saving emergencies or where the
person has expressly consented to it.
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15. Administration of Treatment

As with the provisions on ECT the forced medication of persons subject to the 2001 Act has come
under greater scrutiny from a human rights perspective. S.60 permits medicine to be given to a person
without their consent for a period of three months. After the three months administration, the
consent of the person must be obtained in writing and for each further period of three months. If the
person is considered unable to consent, then their consultant psychiatrist must seek the approval of
a second consultant psychiatrist. The initial period of approval is for 3 months and for periods of 3
months thereafter.

S.60 as it was enacted provided an exemption to the rule that a person must consent to a course of
medication, in that the term “unwilling” was included in the original text of s.60. This meant that
medication could be administered for a period over 3 months where the person was unwilling to
consent to this. This meant that a person who was considered to have capacity to consent to or refuse
treatment could be forced to have medication regardless of their competent refusal.

As discussed above the inclusion of the term “unwilling” in s.59 and s.60 was very problematical and
led to significant human rights advocacy for the reform. Both sections were ultimately amended by
the Mental Health (Amendment) Act 2015. The Mental Health (Amendment) Act 2015 removed the
word “unwilling” from the text of s.60. However, given the evidence that many person’s admitted
under the 2001 Act are found to lack capacity, the practical impact is minimal. S.60 does require that
a second consultant psychiatrist approve of the course of treatment. However, there is no
requirement that that they be independent of the treating psychiatrist.

M.X. v HSE is an important judgment that considered the constitutionality of s.60 of 2001 Act.'® In
this case the applicant was subject to an involuntary admission order at an approved centre. Following
her involuntary detention, the applicant was required to undergo a course of treatment prescribed by
her psychiatrist and carried out pursuant to s.60 of the 2001 Act. The evidence presented in court was
that the applicant was not capable of fully understanding the nature, purpose, and the likely risks of
the proposed treatment. In this case MacMenamin J in the High Court examined the practices,
procedures and safeguards surrounding the implementation of the regime provided in s.60 of the
2001 Act. He assessed s.60 considering the person’s rights under the Irish Constitution and as
informed by the CRPD and the ECHR.

It was also argued on her behalf that she was being treated under s.57 of the 2001 Act, and that this
provision was repugnant to the Constitution, incompatible with the ECHR and failed to have due
regard for the provisions of the CRPD.?> One of the interesting aspects of this judgment was the
Court’s consideration as to whether the CRPD had the force of law in this jurisdiction even though
Ireland had not ratified the Convention at that point but the EU had. The Court found that the CRPD
did not as the EU has not assumed any large or appreciable jurisdiction over the law relating to mental
capacity. While the High Court determined that the CRPD cannot be seen as a rule in the
interpretation of an application of ECHR jurisprudence it did however state that the Convention could
be used as a “... guiding principle in the identification of standards of care and review of persons” such
as the applicant.!8®

In addressing the substance of the applicant’s case, the Court held that an assessment of the
mechanism provided by s.60 of the 2001 Act had important Constitutional dimensions. The invasive

184 [2012] IEHC 491.

185 The CRPD had been signed but not yet ratified when the case was heard. It was argued that the CRPD was directly
effective in Ireland under European Union law, the EU having become a party to the Convention in 2009.

186 \1.X. v HSE [2012] IEHC 491 at para 45.
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nature of the treatment to which the applicant was being subjected resulted in a loss of bodily integrity
and dignity. As such this engaged a range of values, referred to as “personal capacity rights”, such as
self- determination, bodily integrity, privacy, autonomy, and dignity which are all unenumerated but
protected by the Constitution under Article 40.3. MacMenamin J considered case law of the European
Court of Human Rights on Articles 5 and 8 of the ECHR and Article 13 of the UNCRPD. The Court then
engaged with the broader range of Constitutional “personal capacity rights” as informed by the CRPD
as well as the principles set out in the relevant jurisprudence of the European Court of Human
Rights.'®” MacMenamin J decided that the constitutional protections must act as an appropriate
counterweight to the nature of the incursion into these fundamental Constitutional rights and that
this requires that when treating staff deem it necessary to invoke s.60 of the Act, the person should
have their voice heard. He concluded that where a person lacks capacity, the person should where
necessary be assisted in expressing their view as part of the decision-making process.®

The court considered that the applicant did not have capacity to make decisions and that it was for
the Court to examine whether the choices made by the treating doctors were the least restrictive and
involved the minimum practical incursion into her rights. MacMenamin J noted that the applicant had
the decision to administer treatment under s.60 reviewed by a court and she therefore had not been
denied an independent assessment of the decision. He concluded that the procedure under s.60 was
properly administered, was capable of being interpreted in a manner in line with the protection
provided by the Constitution the Court refused to make a declaration of incompatibility with the ECHR.
MacMenamin J held that any treatment which is ancillary to principal “treatment” administered
pursuant to s.60 of the Act must benefit from the same protections and prescriptions as that principal
treatment.’® Therefore, taking a paternalistic approach he concluded that a medical procedure
which, albeit invasive, is ancillary to, and part of the procedures necessary to remedy and ameliorate
her mental illness or its consequences. The ERG in light of this judgment recommended that
treatment should include ancillary tests required for the purposes of safeguarding life, ameliorating
the condition, restoring health, or relieving suffering and that the definition of treatment should be
expanded to include treatment to all persons admitted to or detained in an approved centre.'*®®

Amnesty International Ireland identified that much of the focus in the review process surrounding the
2001 Act was on the provisions on the use of ECT. However, serious human rights concerns in respect
of 5.60 of the 2001 Act, required consideration.?® The removal of the term “unwilling” from section
60 by way of the Mental Health (Amendment) Act 2015 was a direct result of the unequivocal view of
the ERG that the term needed to be deleted. The ERG was clear that this term was inconsistent with
s.57 which as discussed above provides that a person with capacity can refuse treatment. The ERG
argued that there was no justification as to why the administration of medicine before or after a
review period should be treated differently with respect to the capacity of the person.’®? S.60 as it
was constituted before the Mental Health (Amendment) Act 2015 essentially undermined the
autonomy and self-determination of persons subject to the 2001 Act. The rationale for the ERG’s
recommendation for the removal of the word “unwilling” from s.60 was “to ensure that where a

187 See the discussion of X v Finland (Decision of the European Court of Human Rights: Application no.34806/04, 3 July 2012).
188 VX, v HSE [2012] IEHC 491, at para 73.

189 |bid, at para 26.

190 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
18.

191 Amnesty International Ireland, “Mental Health Act 2001: A Review” (Dublin: Amnesty International, 2011), at page 158.
192 The Expert Group recommended that the first possible opportunity should be taken to effect this change in the context
of any future miscellaneous Health Bill. See Department of Health, “Report of the Expert Group on the Review of the Mental
Health Act 2001” (Dublin: 2015), at page 63.
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person has the capacity to make his/her decision, any such refusal to accept medicine will be
respected”. 3

The ERG also expressed concern with the length of the initial review period of 3 months. They
considered that 3 months was excessive and therefore recommended that detained persons who
were considered not to have the capacity to give consent, medicine should only be administered for
the purpose of ameliorating their condition for a period that would not exceed 21 days.'®* The ERG
recommended that if medicine is to be continued after this initial period of 21 days, the adoption of
the multi-disciplinary approach would be necessary. That would involve the treating consultant
psychiatrist consulting with another mental health professional of a different discipline who is
involved in the treatment of the person and this consultation would need to be officially recorded.
Additionally, it was recommended that any decision to extend the administration of medicine beyond
21 days would require the authorisation of a second consultant psychiatrist from outside of the
approved centre.'® A number of submissions had suggested that medicine was being used to control
persons rather than support their recovery. As such a further safeguard around the administration of
medicine was recommended, namely that a requirement to ensure that the continued administration
of medicine “must be of therapeutic material benefit to the patient” and that s.60 should be amended
to explicitly require this.1%®

The ERG also recommended that further reviews of treatment should be undertaken every three
months. When the first review is taking place, it was recommended that a person should be permitted
to request that this review take place at an earlier stage.'®” The ERG also recommended that where it
is decided to continue the administration of medicine this must be made by the treating consultant
psychiatrist who must also consult with another mental health professional of a different discipline
involved in the treatment of the person and this must be officially recorded. The recommendation to
extend the administration of medicine every three months must also be authorised by a second
consultant psychiatrist from outside the centre. The ERG further recommended that where
psychotropic medication is proposed, the views of the person should be recorded and, if appropriate,
consultation held with their family or advocate and that this would also to be recorded. The other
recommendation was that the functions of the Inspector of Mental Health Services could be extended
in this area to provide oversight when these recommendations were introduced.%®

The Heads of Bill essentially introduces amendments to s.60 as required by the amendments to s.56
and s.57, which are discussed above. The changes also reduce the time period from 3 months to 21
days as recommended by the ERG. However, treatment should be given without consent for any
period of time outside of emergencies where there is an imminent threat to the life of the person or
others, and this should be for shortest period possible. Supports should be put in place to enable a
person to consent or refuse treatment outside of these circumstances. Other amendments include a
change of title from the ‘Administration of medicine’ to ‘Administration of treatment’. According to
the explanatory notes this change reflects that treatment besides medication may be required
following the making of an admission or intermediate admission order, such as life- saving nasogastric
feeding for persons with acute mental health conditions.

A number of submissions received by the DOH during the March 2021 public consultation criticised
the current practice of persons who require nasogastric feeding having to be made wards of court via

193 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
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an application to the High Court instead of being accommodated under the 2001 Act. The DOH wrote
to the MHC, who in response, said it would support the accommodation of nasogastric feeding in
amending legislation. The MHC considered that persons with serious eating disorders would come
under the revised criteria for detention in s.8, and the provision of nasogastric feeding would come
under the revised definition of treatment in s.2. This raises significant legal and ethical issues. The
authors consider that nasogastric feeding should only be administered without the person’s consent
where there is an imminent risk to the life of the person. A person with a physical or terminal iliness
can refuse artificial nutrition and hydration in their AHD, and this decision must be respected. This
raises the question as to why the legislation is distinguishing between mental health and physical
health. Supports should be put in place to enable the person to exercise capacity even in these
circumstances, through an AHD, decision-making representative or supported decision-maker.
Independent advocacy and other supports should also be available.

S.60(5) and s.60(7) have been included as additional safeguards for the administration of treatment
under this section. This is particularly important with regards the administration of treatments, such
as nasogastric feeding and the administration of some medicines, to ensure there is a regular review
mechanism in place and that there is a second opinion given. S.60(1) now provides that where
treatment, as defined in s.2 has been administered to a person who lacks the necessary capacity to
consent for a continuous period of up to 21 days following the making of an admission order, or an
intermediate admission order, the administration of that medicine shall not be continued unless the
person gives their consent in writing to the continued administration of that treatment. S.60(2)
provides that if a person does not consent to treatment after the initial 21 days, then the treatment
shall not continue. S.60(3) provides that following the initial 21-day period, where the responsible
consultant psychiatrist reasonably considers that a person may lack capacity to consent to or refuse
treatment, then a further capacity assessment or assessments shall be carried out in accordance with
s.56 and if the person is found to lack capacity the provisions in s.57 shall apply. S.60(4) provides for
the continued administration of treatment shall be allowed until the capacity assessment or
assessments in s.56 have been completed and in any event for no longer than 48 hours after the expiry
of the initial 21-day period. The authors are concerned that the provisions here are too focused on
the second opinion of a psychiatrist as a safeguard against the denial of the persons legal capacity.
There needs to be a robust requirement for the provision of support. Treatment without consent
should only be used in circumstances where all practicable steps have been taken to support the
person to consent, and for shortest period possible.

S.60(5) provides that the administration of treatment under s.60(1) should be regularly reviewed by
the person’s multidisciplinary team, and in cases where treatment is being administered for seven
continuous days, the consultant psychiatrist responsible for the care and treatment of the person
concerned shall arrange for another consultant psychiatrist not involved in the care and treatment of
the person concerned to assess the person and review the person’s file. S.60(5)(i) & (ii) provide that
where the second consultant psychiatrist agrees that the administration of treatment should
continue, such treatment may continue for an additional seven days, or until the end of the 21 day
period set out in 5.60(1) whichever of the two is sooner or where the second consultant psychiatrist
does not agree that the administration of treatment should continue, the specific treatment should
not continue without the consent of the person concerned. S.60(6) provides that all of a person’s
treatment under s.60 shall be notified and discussed with the person and recorded in the person’s
clinical file. S.60(7) provides that treatment under this s.60 does not include treatment provided for
under s.59 (ECT).
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15.1 Recommendations:

Based on the forgoing discussion and analysis of the Heads of Bill the authors make the following
recommendations:

e Treatment without consent should only be used in circumstances where all practicable steps
have been taken to support the person to consent, and for shortest period possible.

e There should be an obligation to identify appropriate supports to enable the person to
exercise their capacity to consent within the 21-day period and treatment should not be
administered without consent after 21 days outside of emergency circumstances where there
is an imminent threat to life of person or others.

e While multidisciplinary input is to be welcomed, second independent opinions as proposed in
s.60(5) of the Heads of Bill provide little safeguard against treatment without consent.
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16. Advance Healthcare Directives as they relate to mental health

Advance Healthcare Directives (‘AHD’) are essential in supporting persons to articulate their will and
preferences in mental health treatment decision-making. This is essential when a person’s views may
become unclear or unknown. The authors have expressed their concern that under the 2015 Act,
people who are detained in hospital for mental health treatment are specifically excluded from legally
binding AHDs. As such they have no legal right to have their advance wishes respected, even though
they had capacity to make decisions about their mental health care and treatment at the time of
making their AHD. There is no other group of individuals that are specifically excluded from this legal
right; a shortfall which is clearly contrary to international human rights standards, in particular the
CRPD. Essentially AHDs as provided for in the 2015 Act cover decisions regarding future healthcare
treatment in the event the person is unable to communicate or make such decisions. This includes
decisions regarding future mental health treatment. AHDs are considered a critical support to enable
people to exercise their capacity in treatment/care decisions and avoid the need for coercion and non-
consensual treatment, which is prohibited under the CRPD. The research suggests the process of
developing an AHD confers recovery and capacity building benefits for the person.?®® An international
systematic review reported that AHDs reduced involuntary admissions by 23%.2° AHDs are also
associated with a reduced need for readmission into hospital,?’ and enhanced recovery.?? This is
particularly relevant in the Irish mental health system where 60% of admissions are readmissions.?%

It is proposed in the Heads of Bill to amend s.57 of the 2001 Act to provide for “designated healthcare
representatives” as per s.88(1)(b)(ii) of the 2015 Act. The explanatory note that accompanies s.57
states that this amendment seeks to introduce “designated healthcare representatives’ as per
subsection 88(1)(b)(ii)"” of the 2015 Act. It notes that s.85(7) and s.136 of the 2015 Act will need to be
amended to ensure these provisions can operate and will ensure parity of treatment for those with
mental health issues. Therefore, the intention in the Heads of Bill is to provide parity in terms of the
application of AHD in respect of both voluntary and involuntary categories. The authors strongly
endorse this approach.

However, the issue of consent of persons subject to the 2001 Act will remain regulated by Part 4 of
the 2001 Act. S.136(1) of the 2015 Act provides that nothing in that legislation authorises a person to
give a person treatment for mental disorder, or to consent to a person being given treatment for
mental disorder, if at the time when it is proposed to treat the person, their treatment is regulated by
Part 4 of the 2001 Act. The functional approach to assessing and supporting persons to consent
should inform the ongoing review of the 2001 Act and the approaches aligned. It is important to
recognise that the functional approach is problematic in itself and leads to findings of incapacity. There
focus should be on supports to exercise capacity, and a presumption of capacity. S.85 of the 2015
Act details the validity and applicability of AHDs as provided for in the Act. However, s.85(7)(a)
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14 per cent were involuntary. Health Research Board, “National Inpatient Reporting System Bulletin”), (Dublin: Health
Research Board, 2020).
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provides that an advance healthcare directive shall be complied with unless, at the time when it is
proposed to treat the directive-maker, his or her treatment is regulated by Part 4 of the 2001 Act.

While AHDs can be made for mental health treatment/care decisions, under Part 8 of the 2015 Act,
they are not legally enforceable for persons involuntarily detained under the 2001 Act. An AHD can
be taken into consideration, but it is not legally enforceable in these circumstances. The exclusion of
persons detained under the 2001 Act would violate the CRPD as it discriminates on the grounds of
disability. Similar legislative provisions were litigated as discriminatory under the American with
Disabilities Act in the US in 2003.2% The Assisted Decision-Making (Capacity) Amend Bill 2019
proposed to remove this exclusion from the 2015 Act. The Bill reached Seanad stage but lapsed with
the dissolution of the Dail in March 2020. This discriminatory exclusion urgently needs to be removed
from the 2015 Act. Equal access to AHDs should be provided for in both the 2015 Act and in the
legislation amending the 2001 Act. AHDs are a critical support measure which should be made equally
available to everyone, particularly those who are involuntarily detained under mental health
legislation. The research exploring this area in Ireland suggests that the group who need AHDs the
most to increase trust and respect are excluded from the legislation.?®> Therefore, it is essential that
AHDs should be provided for all persons on an equal basis with others in both the legislation amending
the 2001 Act and the 2015 Act.

The ERG recommended that the legislation amending the 2001 Act should address in a comprehensive
manner the operation of AHDs in the area of mental health. The ERG also recommended that the
legislation providing for AHDs should apply to mental health on an equal basis with general health.
AHDs should be stated in clear and unambiguous terms the specific treatments to which it relates and
also the particular situations in which the treatment decisions are intended to apply and that
directives should be recorded in the person’s recovery plan.

However, there is concern about the ERGs recommendation that a valid and applicable AHD can be
overridden if at the time when it is proposed to treat the person, they are suffering from a mental
illness and are detained Part 4 of the 2001 Act and/or by the Criminal Law (Insanity) Act 2006. The
blanket denial of a person’s will and preferences and concerns when they are detained involuntarily
on mental health grounds is unjust, particularly at the moment such AHDs become most important.
Therefore, the authors welcome the approach in the Heads of Bill. It is essential that AHDs apply
equally to people with mental health difficulties, as to others, to promote respect for treatment
preferences. They should apply to people who are voluntarily admitted, people who are involuntarily
detained, and to individuals engaged with forensic mental health services.

16.1 Recommendations:

Based on the forgoing discussion and analysis of the Heads of Bill the authors make the following
recommendations:

o The Department of Health should clarify the application of AHDs as provided for in the 2015
Act in the context of the 2001 Act.

o The validity of AHDs should apply equally between both general health care and mental health
care. The Heads of Bill should explicitly provide the AHD are enforceable in respect of
voluntary, intermediate, and involuntary categories. The 2015 Act should be amended
accordingly.

204 Hargrave v State of Vermont, No.2: 99-CV 128 (2001); Hargrave v State of Vermont, 340 F 3d 27 (2nd Cir 2003).
205 Fiona Morrissey, “The Introduction of a Legal Framework for Advance Directives in the UN CRPD Era: The Views of Irish
Service Users and Consultant Psychiatrists” (Ethics, Medicine and Public Health: (2015) (1) 325).
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o Independent support should be provided for all persons using mental health services to
develop an AHD.
o There should be a presumption of capacity for all persons to make an AHD.
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17. Coercion, Seclusion and Restraint

The use of seclusion and restraint in mental health services raises serious human rights issues. The
UN Committee on the Rights of Persons with Disabilities has called on States Parties to the CRPD to
protect the security and personal integrity of persons with disabilities who are deprived of their
liberty, including by eliminating the use of seclusion and various methods of restraint in medical
facilities, including physical, chemical and mechanic restrains.?’® The Committee has found that these
practices are not consistent with the prohibition of torture and other cruel, inhumane or degrading
treatment or punishment against persons with disabilities pursuant to article 15 of the CRPD. As such
the 2001 Act should be amended to prohibit the use of seclusion and restraint for both voluntary,
intermediate, and involuntary persons and this should include a prohibition on other forms of restraint
also.

S.69(1) of the 2001 Act currently provides that a person should not be placed in seclusion or have
mechanical means of bodily restraint applied unless such seclusion or restraint is in accordance with
the Rules made by the MHC under s.69(2) to be necessary for the purposes of treatment or to prevent
the person from injuring themselves or others and unless the seclusion or restraint complies with
these rules. S.69(4) defines the person as both involuntary and voluntary person and children. Given
the serious human rights issues involved in secluding and restraining persons s.69(3) creates a criminal
offence for persons who do not comply with the provision. The scope of 5.69 is limited to mechanical
restraint and does encompass non-mechanical restraint. As such the MHC has developed “Rules
Governing the Use of Seclusion and Mechanical Means of Bodily Restraint”?%” and a separate “Code

of Practice on the Use of Physical Restraint in Approved Centres” 2%

S.69 only applies to mechanical restraint. As such the MHC does not have the statutory power to
make rules regulating the use of other forms of restraint that is not mechanical in nature. However,
the Commission has developed a Code of Practice.?®® The regulation of the use of restraint by way of
a code of practice is problematical for a number of reasons. Primarily because the 2001 Act does not
impose a legal duty on persons working in the mental health services to comply with Codes of Practice
and therefore diminishes the effectives of the code in regulating the use of other forms of restraint in
approved centres.?®  However, the Commission notes that best practice requires that codes of
practice be followed to ensure the 2001 Act is implemented consistently by persons working in the
mental health services. The Commission also noted that failure to implement or follow the Code of
Practice on Restraint could be referred to during the course of legal proceedings.?'!

The ERG Report did not provide a substantive analysis of s.69. However, the ERG recommended that
the provisions contained in .69 of the 2001 Act would be more appropriately included in Part 4 of the
Act.?2 In addition, it was recommended that the section on restraint should be expanded to
encompass all forms of restraint including manual or other forms of seclusion or restraint, and
appropriate guidelines should be developed by the MHC. The ERG further recommended that the
revised mental health legislation should make it explicitly clear that this provision applies to persons

206 See Guidelines on article 14 of the Convention on the Rights of Persons with Disabilities: The right to liberty and security
of persons with disabilities (Geneva: Committee on the Rights of Persons with Disabilities, adopted during the Committee’s
14th session, held in September 2015), at para 12.

207 “Rules Governing the Use of Seclusion and Mechanical Means of Bodily Restraint”. (Dublin: Mental Health Commission,
2009).

208 “Code of Practice on the Use of Physical Restraint in Approved Centres” (Dublin: Mental Health Commission, 2009).

209 |bid.

210 | bid, at page 14.

211 |bid.

212 Department of Health, “Report of the Expert Group on the Review of the Mental Health Act 2001” (Dublin: 2015), at page
59.
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detained in the Central Mental Hospital. The ERG emphasised in their Report that restraint and
seclusion must only be used in rare and exceptional circumstances and only in the best interests of
the person when they pose an immediate threat of serious harm to self or others. They also stated
that mental health services needed to demonstrate that they are attempting to reduce the use of
seclusion and restraint and that their use was a last resort, where there is no other alternative and
always in accordance with the rules drawn up by the Commission. However, no practical
recommendations were made that would have required services to evidence this commitment.

Part 6 of the Heads of Bill now contains all of the provisions relating to seclusion and restraint, which
is titled restrictive practices. S.69 sets out the provisions relating to seclusion, s.69A contains the
provisions on mechanical restraint, s.69B deals with physical restraint and s.69C contains new
provisions on chemical restraint. The provisions in s.69 (seclusion), s69A (mechanical restraint)
s.69B(physical restraint) and s.69C(chemical restraint) all mirror each other and provide additional
safeguards for persons subject to the 2001 Act. Effectively the provisions mean that a person should
not be secluded, mechanically restrained, physically restrained, or chemically restrained subject to
the following requirements:

o the restriction is determined, in accordance with the rules made under the different sections
to prevent the person from injuring themselves or others,

o the MHC shall make rules providing for the use of each restrictive practice,

restrictive practices should be used only in exceptional circumstances,

o registers for the use of restrictive practices need to document each use and retain it on the
person’s clinical file,

o these provisions apply explicitly to intermediate and involuntary persons and persons
detained in the Central Mental Hospital,

o failure to comply with the different sections in Part 6 or the rules developed by the MHC.

o

The authors welcome the creation of a dedicated Part in the Heads of Bill regulating restrictive
practices. We welcome the additional safeguards contained in the Heads of Bill specifically that all
restrictive practices will be subject to the creation of rules by the MHC and that the legislation specifies
that the use of coercion can only be used in exceptional circumstances. The provisions in Part 6 also
specify that their scope does not extend to voluntary persons. We believe it would be appropriate for
each section to specify that the restrictive practice cannot be used in respect of voluntary persons.

As discussed above international human rights law requires Ireland to end coercion in mental health
services. There is concern that the provisions as contained in the Heads of Bill are insufficient in
moving towards compliance and the cultural change needed within mental health services. The
urgency in embedding a human rights-based approach was underscored by the Council of Europe
(COE), Parliamentary Assembly’s Resolution “Ending coercion in mental health: the need for a human
rights- based approach” in 2019.%3 The Parliamentary Assembly acknowledged that a growing
number of people with psychosocial disabilities are subject to coercive measures such as involuntary
detention and treatment and the inadequacy of mental health laws in restricting coercion. The
Assembly identified that the use of involuntary measures in mental health settings mainly results from
a culture of confinement that is reliant upon coercion to “control” and “treat” persons who are
considered potentially “dangerous” to themselves or others.?!* The Parliamentary Assembly’s
Resolution states “[r]eliance on such coercive measures not only leads to arbitrary deprivations of
liberty but, being unjustified differential treatment, it also violates the prohibition of

213 Council of Europe, “Ending coercion in mental health: the need for a human rights- based approach” Strasbourg: Council
of Europe, Parliamentary Assembly Resolution 2291 (2019)1).
214 1bid.
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discrimination”.?® It was also identified that coercion results in people avoiding or delaying “...contact
with the health-care system for fear of losing their dignity and autonomy, which ultimately leads to
negative health outcomes, including intense life-threatening distress and crisis situations, which in
turn lead to more coercion”.?® As such it recommended that mental health systems across Europe
should be reformed to adopt a human rights-based approach that is compatible with the CRPD, and
the right to free and informed consent in making healthcare decisions. The Assembly endorsed
“hospital-based strategies, community-based responses, such as peer-led crisis or respite services,
and other initiatives, such as advance planning” in preventing and reducing recourse to coercive
practices. The authors agree that the use of coercion should be considered unacceptable and must
be abandoned.

Similarly, the WHO recognises that individuals with mental health conditions experience stigma and
discrimination, restrictions on their civil and political rights and ability to participate in society.??
Recent statements from the WHO have highlighted the importance of legal capacity and participation
in decision-making and refer to the CRPD and the obligation on States to provide support to
individuals who require assistance to make decisions.?*® WHO QualityRights is a new global initiative,
which aims to promote human rights and quality of care in mental health, and related services
internationally. The training initiative has been developed over a five-year period with extensive
input from persons with lived experience of psychosocial disability, and human rights experts
internationally. The UN Special Rapporteur on the Right to Health has recommended the use of the
initiative to implement CRPD rights-based policies and practices to affect cultural change in mental
health and related services.?!® An evaluation of attitudinal changes achieved through the delivery of
the QualityRights training initiative suggest it is an important tool in achieving attitudinal change
towards CRPD based human rights relating to coercion, and legal capacity in mental health
services.??® The evaluation suggest that the training initiative may also help affect the attitudinal and
cultural shift needed when implementing CRPD based capacity and supported decision-making
legislation. The evaluation along with the systematic review of the initiative in practice,?®
strengthens the evidence base for delivery of the QualityRights training initiative by countries seeking
to implement attitudinal and cultural change under the CRPD in mental health, and disability related
services

17.1 Recommendations:

In order to transition to the abolition of coercive practices in mental health services the authors set
out below recommendations adapted from those developed by the COE Parliamentary Assembly and
the work of the WHO QualityRights initiative.

o The MHC should be required in the amending legislation to develop a strategy to radically
reduce recourse to coercive measures within Irish mental health services. This strategy should
cover a 5-year period.

215 | bid.

216 |bid

217 World Health Organisation, “Mental Health and Development: Targeting People with Mental Health Conditions as a
Vulnerable Group” (WHO 2010), at page xxv.

218 \World Health Organisation Europe, ‘User Empowerment in Mental Health-A Statementby the WHO

Regional Office for Europe’. Available at: <www.euro.who.int/

data/assets/pdf file/0020/113834/E93430.pdf

219 Dainius Paras, “Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health” (Human Rights Council, June 2017), at page 21.

220 Fiona Morrissey, ‘An Evaluation of Attitudinal Change towards CRPD Rights in following Delivery of the WHO QualityRights
Training Programme’ (2020) 13 Ethics, Medicine and Public Health Journal

221 pathare S, Funk M, Drew Bold N, Chauhan A, Kalha J, Krishnamoorthy S, et al. Systematic evaluation of the QualityRights
programme in public mental health facilities in Gujarat, India. Br J Psychiatry 2019:1—8.
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In order to support the implementation of this strategy the MHC should be provided with
additional resources to identify international best practice in ending coercion and develop
resources on non-coercive measures.

Additional funding should also be provided for the development of pilot community-based
responses such as peer-led crisis or respite services, and other initiatives identified as
international best practice.

Additional funding should also be dedicated to the development of prevention and early
identification of mental health conditions and early, non-coercive intervention, especially for
children and young persons. This should be included as a standalone section in Part 7
(Miscellaneous) of the amending legislation.

There should be a requirement in the amending legislation that key stakeholders should be
required to undertake mandatory human rights training that covers both regional and
international human rights law with a focus on the CRPD.

The MHC should be required to fund the delivery of the WHO QualityRights training initiative
to reduce the need for coercion and improve quality of care in mental health services.
Training should be delivered by WHO QualityRights trainers and people with lived experience
of mental health services.

Gardai, Authorised Officers, Mental Health Commission staff, Psychiatrists, and all mental
health professionals working in inpatient and community services should be required to
undertake WHO QualityRights.

Persons with lived experience of involuntary detention should be involved in the development
and delivery of this human rights training.

The Heads of Bill should require the Department of Further and Higher Education, Research,
Innovation and Science to undertake a review the curricula of Irish higher education
institutions (degrees in law, medicine, nursing, occupational therapy, psychology, social care,
social work and speech and language therapy) to ensure that content on the United Nations
Convention on the Rights of Persons with Disabilities and related human rights law is included.
Strategies to prevent and avoid seclusion and restraints should be developed. Key strategies
include individualised care plans; de-escalation; human rights training helps affect attitudinal
change towards use of seclusion and restraint; comfort rooms and response teams.
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18. Direct complaints mechanism

The ERG recommended that on admission to an approved centre, every person should have a right to
information which would include their rights as a voluntary or involuntary person, their rights
regarding consent to or refusal of treatment, the range of services available in the centre, and any
additional information as outlined in the MHC Code of Practice. The ERG also noted the obligation to
ensure that the person is made aware of the complaint’s mechanisms in place at the centre and any
general complaints mechanisms that exist within the service generally. While the ERG noted that it is
mandatory for the Inspector of Mental Health Services to meet a person who has made a complaint
when they subsequently inspect the approved centre, and all persons must be informed of this right
on admission to an approved centre and on the process for contacting the MHC. However, it decided
not to recommend the creation of a separate Mental Health Ombudsman but suggested that the
matter should be considered as part of future reviews.

It is disappointing that the Heads of Bill does not contain any provisions that will support persons
subject to the legislation raising issues/issues/complaints based on their lived experiences of mental
health services. A major deficit from a human rights perspective is that the 2001 Act does not provide
for a dedicated independent direct complaints mechanism. In the absence of a specific complaint’s
mechanism persons using mental health have to lodge complaints regarding mental health services
to the HSE’s internal complaints mechanism, which was created under the Health Act 2004. If the
complainant is dissatisfied with the outcome of a complaint to the “Your Service, Your Say”
mechanism the matter may then be referred to the Ombudsman. S.16 of the Act provides that a
person must be notified of their entitlement to communicate with the Inspector and during their
annual inspection of approved centres, the Inspector is required to see every person who has made a
request. However, this measure is far from adequate as the Inspector does not investigate individual
complaints per se and there is often a significant delay between the time the complaint is made and
the next inspection. In addition, the inspectorate team can only look at matters in terms of the service
provided to the person and in line with its obligation to review the provisions of the 2001 Act and the
2006 Regulations. It cannot consider the clinical decisions of care and therefore is a very limited
oversight mechanism for the individual.

Similarly, s.55 of the 2001 Act provides that the Commission may, and shall if so, requested by the
Minister, cause the Inspector of Mental Health Services or such other person as may be specified by
the Commission, to inquire into the care and treatment provided to a specified person or a specified
voluntary person by the Commission. However, there is no separate complaints mechanism specific
to complaints about a tribunal or a tribunal member. The authors advocate that the provision of an
of effective complaints mechanism is essential in safeguarding the human rights of persons receiving
mental health services.

As discussed above Ireland signed the CRPD in 2007 and ratified in 2018 but deferred ratification of
the Optional Protocol (OP). The failure to ratify means that Ireland is an outlier amongst EU Member
States (along with the Netherlands and Poland) in not ratifying the OP to the CRPD. The failure to
ratify the OP has been criticised by Non-Governmental Organisations, Disabled Persons Organisations
and the Irish Human Rights and Equality Commission, as undermining Ireland’s commitment to
implementing and realising the rights contained in the CRPD. The failure to ratify the OP means that
persons subject to the 2001 Act are denied access to the mechanism to make individual complaints
directly to the CRPD Committee. This further disadvantages persons subject to the 2001 Act from
raising human rights issues based on their lived experiences of involuntary detention and treatment.
The delayed ratification is regrettable as the OP encourages Ireland to implement the CRPD
effectively, to address human rights concerns and provide remedies to law and policy that is at odds
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with the Convention. The failure to ratify means that an essential layer of accountability is absent,
and it is essential that the OP to the CRPD is ratified immediately.

18.1 Recommendations

o The Heads of Bill should provide for an independent direct / specific complaints mechanism
for mental health services. This needs to be separate from the existing HSE “Your Service,
Your Say” complaints mechanism. Both adults and children should be entitled to avail of this
complaint’s mechanism.

o The Inspector of Mental Health Services should be conferred with a statutory obligation to
receive, investigate, and determine individual complaints relating to mental health services.

o Information on the complaint’s mechanism should be expressly included in the information
provide to adults and children admitted to approved inpatient facilities, community
residences and community mental health services. The complaints mechanism should be
accessible, and information should be provided in format the person understands.

o Given that persons using mental health services are at increased risk of coercion and
restriction of their human rights a mental health ombudsman for this area should be
considered.

o The Optional Protocol to the CRPD should be ratified immediately so that persons subject to
the 2001 Act have the option to submit complaints directly to the CRPD Committee.
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Human rights training should be provided on the importance of meaningful participation in
the care planning process to achieve the cultural shift to a human rights led approach.

S.80 should require that information on care planning be provided in a format that the person
understands.

S.80 on individual care plans should contain a requirement to develop a supported decision-
making strategy as part of the individual care planning.

The individual care plan should also form the basis for the development of an advance
healthcare directive. Independent support should be provided to develop the individual care
plan and AHD. This may include the involvement of trained independent advocates.
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20. Independent Advocacy

As discussed throughout this report the 2001 Act does not currently provide a right to advocacy
services for persons using inpatient mental health services. The need to provide advocacy services
has been a policy goal for many years. “A Vision for Change” (AVFC) acknowledged that where a
person is experiencing a period of severe emotional distress, they may not be resourced to advocate
for themselves. As such it stated, “advocacy should be available as a right to all service users in all
mental health services i.e., including hospitals, day centres, training centres, clinics, or elsewhere in
all parts of the country”.?2 AVFC further recommended that the advocate should be a peer who has
personal experience of using the mental health services and has received recognised advocacy
training. The Mental Health Engagement and Recovery Office consultation on the 2001 Act identified
a number of key concepts which participants wished to see included in the amending legislation and
delivery of mental health services.??* These included a human rights-based approach; autonomy of
persons regarding their own care, treatment and recovery; co-production and shared decision-
making; range of services to meet diverse needs, preferences and choices; role of supporters and an
independent complaints mechanism.??®> The need for increased advocacy supports both in the
community and in services was also highlighted in the consultation.

The provision of advocacy is required by the CRPD. Article 12 as discussed above requires State Parties
to “take appropriate measures to provide access by persons with disabilities to the support they may
require in exercising their legal capacity”. This is key for persons who come under the scope of the
intermediate and involuntary categories. The inclusion of a right to independent advocacy would
signal a clear commitment to providing persons subject to the act with the supported needed to
exercise their legal capacity. An example of best international practice is the Mental Health (Care and
Treatment) (Scotland) Act 2003, which provides a right of access to an independent advocate. The
Scottish legislation provides a legal right to independent advocacy for persons who have a mental
health issue, a learning disability, autism, or dementia. The Heads of Bill should provide for a statutory
right to an advocate for voluntary, intermediate, and involuntary persons. The authors note that the
National Advocacy Service for People with Disabilities (NAS) provides an existing framework for
a professional representative advocacy service. NAS is funded and supported by the Citizens
Information Board, which has a mandate under the Citizens Information Act 2007 and the Comhairle
Act 2000 to provide advocacy for persons with disabilities. The remit of the NAS could be expanded
to fulfil the role and align with international best practice.

22.1 Recommendations:

Based on the forgoing discussion and analysis of the Heads of Bill the authors make the following
recommendations:

o The Heads of Bill should put the right to an advocate on a statutory footing for voluntary,
intermediate, and involuntary persons.

o The advocacy service should be independent of the HSE, MHC and the DSS and this should be
specified in the legislation.

o The advocacy service should be peer led and advocates should have personal experience of
using the mental health services.

o Peer advocates should be provided with appropriate supports and reasonable
accommodations to undertake this work.

223 “A Vision for Change” (Dublin: Stationery Office, 2006), at page 26.

224 Mental Health Engagement and Recovery Office, “Transcript of Discussion Points from Consultation on the 2001 Act”
(Dublin: 16t April 2021).

225 |bid.
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o Advocates should receive ongoing training on human rights, mental health legislation and the
capacity legislation.
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22. Review of the Mental Health & Capacity Legislation

Persons subject to the 2001 Act, NGOs, mental health professionals and a range of other stakeholders
have been frustrated with the delays in reviewing and subsequent implementation of proposed
reforms to the legislation. The delays are regrettable given the need to urgently address serious
deficits in safeguarding the human rights of persons subject to the legislation. The authors note that
in 2011, the then Minister for Health, James Reilly, and the then Minister of State with responsibility
for Mental Health, Kathleen Lynch, established a Steering Group on the Review of the 2001 Act.??®
This was to give effect to the commitment in the Programme for Government to review the 2001
Act.?® The ERG was subsequently appointed to make final recommendations on the reform of the
2001 Act. The work of the ERG published in 2015 was informed by the recommendations from the
Steering Group, which published its report in 2012. It is disappointing that it took 6 years before the
Heads of Bill were published earlier this year (July 2021). S.75 in the Heads of Bill provides that the
Minister for Health will undertake a review of the amending mental health legislation not later than 5
years after its commencement. S.75 provides that the review will assess the effectiveness of the
changes introduced and the Minister is required to make a report to each House of the Oireachtas of
their findings and conclusions resulting from the review. The authors are similarly concerned with the
delays in the commencement of the 2015 Act. S.93 of the 2015 Act commits to a review of Part 8 on
AHDs before the 5™ anniversary of its commencement, while s.146 provides that the Minister for
Justice in consultation with the Minister for Health will review the functioning of the 2015 Act (other
than Part 8) before the 5th anniversary of the date of enactment of this Act.

The authors are concerned that detached reviews along separate timelines across two government
departments runs the risk of a fragmented approach. To minimise this risk, it is proposed that the
review of the mental health legislation should coincide with the review of the 2015 Act. This will
minimise the risk of a fragmented approach and ensure that policy makers undertake a meaningful
and holistic review of the mental health and capacity laws. Given the delays in the commencement
of the 2015 Act and the implementation of the ERG recommendations it would be desirable for these
reviews to take place 3 years after the commencement of both pieces of legislation. At that point
Ireland should have completed the first cycle of reporting to the UN Committee on the Rights of
Persons with Disabilities on how the rights enshrined in the CRPD are being implemented. This review
process will be essential in responding to the Committee’s Concluding Observations and
recommendations and in preparation for the second cycle of reporting.?3® A timely, holistic, and co-
ordinated approach to review of the mental health and capacity legislation is essential.

22.1 Recommendations
Based on the forgoing discussion the authors make the following recommendations:
o To minimise the risk of a fragmented approach the review of the mental health legislation
provided for in s.75 should coincide with the review of the 2015 Act.

o The coordinated review of the mental health and capacity legislation should take place 3 years
after the commencement of both pieces of legislation.

228 See Department of Health, “Interim Report of the Steering Group on the Review of the Mental Health Act 2001” (Dublin:
Department of Health, 2012).

229 |bid, at page 4.

230 States must report initially within two years of ratifying the Convention and, thereafter, every four years. The Committee
examines each report and makes suggestions and general recommendations on the report.
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